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EDF summary: The Enterprise and Regulatory Reform Act 2013

The Act received Royal Assent on 25 April 2013. It will:
· Remove provisions outlawing third party harassment under the Equality Act 2010.

· Repeal the provisions on the questionnaire procedure whereby an individual can apply to obtain information about discrimination from the employer or alleged discriminator and use this as evidence in proceedings.

· Abolish the Agricultural Wages Board.

· Make provisions to ensure that caste is included as an aspect of race discrimination.

· Remove the 2 year qualification period for employment in situations where the main reason for dismissal is the employee’s political opinions or affiliation.
· Include the following employment tribunal reforms: 
· provisions to require applicants to contact the Advisory, Conciliation and Arbitration Services’ (Acas) prior to submission of an employment tribunal claim and to encourage parties to come together to settle their dispute before the claim is lodged, through Acas early conciliation and greater use of settlement agreements.
· Introduce the concept of confidentiality for pre-termination negotiations. Tribunals hearing an unfair dismissal claim will be unable to take into account discussions between an employer and an employee or an offer made prior to the termination of employment with the aim of ending the contract on agreed terms.
· Introduce the concept of ‘legal officers’, who may hear certain types of employment tribunal claims if all parties to a dispute agree.
· provisions to ensure that proceedings before the Employment Appeal Tribunal will be heard by a judge sitting alone, unless a judge directs otherwise.
· provisions to give the Secretary of State the power to amend the limit imposed on the unfair dismissal compensatory award, in relation to which the Government announced in January 2013 that it will introduce an individual cap of 12 months' pay, which will apply where this amount is less than the overall cap (previously the Government confirmed that this will be introduced in summer 2013).
· Introduce a power to make regulations requiring employment tribunals to order an equal pay audit where the employer has breached the equal pay provisions under the Equality Act 2010.
· Give tribunals the power to impose a financial penalty against employers where they have been found to have breached employment rights.
· Equality and Human Rights Commission (EHRC): 

· The EHRC’s general duty will not be removed.
· Remove the EHRC’s duty to promote good relations between groups.
· Remove power to monitor crime related to protected groups.
· Remove power to offer conciliation services for discrimination disputes.
· Change the requirement to monitor progress on changes in society so that the EHRC only has to report every five years (previously it was every three years).

· Close a loophole in whistleblowing protections which will only allow individuals to whistleblow in matters of public interest. This prevents workers from making a whistleblowing claim at an employment tribunal for purely private matters such as problems with their own individual contract. It will also introduce greater protection for individuals from harassment when they blow the whistle at work.
· Make changes so that in future civil claims for breach of health and safety duties can only be brought where it can be proved an employer has been negligent. It will also establish the principle that an employer should always have the opportunity, even where a strict duty applies, to defend themselves on the basis of having taken all reasonable steps to protect their employees.
· Make sure there is a link between directors’ pay and longterm company performance by giving shareholders of UK quoted companies binding votes on directors’ pay. Shareholders will now have the power to hold companies to account and companies will need to listen to what they say.
The provisions which came into force on Royal Assent are: 
· A power to include review and sunset provisions in secondary legislation, which streamlines implementation of the government policy on such provisions first published in March 2011. 

· A prohibition on Acas disclosing specified information except in certain defined circumstances such as criminal investigation.

· All the order-making powers (that is power to make provisions by means of secondary legislation) came into force, which means that they are available to be exercised. This does not necessarily mean they will be used, as some are reserve powers, to be used only if certain circumstances arise.

Further provisions will come into force on 25 June namely: 
· Certain provisions on employment (Part 2) as follows: 

· Ensuring that the 2 year qualification period for employment will not apply where the main reason for dismissal is the employee’s political opinions or affiliation.

· Simplifying the procedures and costs of deciding tribunal cases.
· New provisions on whistleblowing.
· Certain other repeals: 

· Abolition of the Agricultural Wages Board for England and Wales, (although the current Agricultural Wage Order will remain in place until 1 October 2013, and similarly applications to Agricultural Dwelling House Advisory Committees will be permitted until that date).
Most other provisions are planned to come into effect in October 2013 or April 2014. A detailed implementation timetable will be published on the Department for Business, Innovation & Skills website shortly.
Gay Moon, EDF Special Legal Advisor, May 2013
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