[image: image1.jpg]TRANSFORMING

THE UK’S
RESPONSE
TO HIV





Response to the Commission on a Bill of Rights' discussion paper, Do we need a Bill of Rights?
Summary of conclusions and recommendations

Recommendation: NAT believes that we already have a UK Bill of Rights in the form of the current Human Rights Act (HRA).  The HRA is working well, protecting the rights of the most vulnerable in our society, and we see no need for it to be replaced by an additional Bill of Rights.  

Recommendation: Any new UK Bill of Rights must build on the HRA, meeting Professor Klug's minimal indicators to ensure it can be said to constitute an 'HRA plus'. 

Recommendation: Any new UK Bill of Rights should apply to everyone in the UK, regardless of their citizenship or immigration status. 

Recommendation: Any new UK Bill of Rights should incorporate Protocol 12 ECHR and Article 12 of the International Covenant on Economic, Social and Cultural Rights and should reflect the UN Convention on the Rights of Persons with Disabilities. 

Recommendation: Any additional UK Bill of Rights should ensure all people in the UK, whether in England, Northern Ireland, Scotland and Wales, enjoy equivalent human rights protection and enforcement, whilst respecting the devolution settlements and cultural and legal diversity of each country. 
Recommendation: The Commission should consider carefully how to meet its Terms of Reference 'to promote a better understanding of the true scope of these obligations and liberties' and work in partnership with the EHRC to ensure the public are educated about human rights and their role in protecting people.
For further information about this submission please contact Eleanor Briggs, Assistant Director of Policy and Campaigns on Eleanor.briggs@nat.org.uk or 0207 814 6755.

Introduction

NAT is the UK’s leading charity dedicated to transforming society’s response to HIV. We provide fresh thinking, expertise and practical resources. We champion the rights of people living with HIV and campaign for change. 

NAT welcomes the Commission on a Bill of Rights' discussion paper Do we need a UK Bill of Rights? and the opportunity to respond.  NAT is a human rights based organisation.  Human rights are particularly important to people living with HIV, as HIV disproportionately affects gay and bisexual men and people from African communities, people who already face discrimination.

We are pleased that the Commission is consulting on this issue in a structured way, avoiding the hysteria and negative media attention that often surrounds debate around human rights in the UK.  NAT's response will look at the four consultation questions in turn.  
NAT is grateful for the Equality and Diversity Forum's (EDF) research in relation to this discussion paper, which we draw upon in our response.  

1. Do you think we need a UK Bill of Rights?

NAT is pleased the Commission's Terms of Reference underline that any UK Bill of Rights:

…builds on all our obligations under the European Convention of Human Rights, ensures that these rights continue to be enshrined in UK law, and protects and extends our liberties.

The Commission's commitment to the European Convention of Human Rights (ECHR) is encouraging.  However, a commitment to the ECHR is not the same as a commitment to the way in which these rights are made enforceable in the UK under the Human Rights Act (HRA). 
Without the HRA there would be no duty on public authorities in the UK to respect the ECHR human rights in everything that they do (‘section 6 duty’), nor would it be possible to enforce these rights by taking cases in UK courts.  NAT believes the section 6 duty on public authorities is key to ensuring that the obligations and liberties in the ECHR become part of people’s everyday lives. 
In addition to improvements driven by court cases, the section 6 duty prompts public bodies to make proactive improvements in public services and to involve service users in helping to design services that better meet their needs. This is particularly important in the case of people living with HIV who, due to the stigma associated with the virus, are less likely to come forward if services are not meeting their needs. 

NAT does not believe that we need a UK Bill of Rights as we already have this under another name in the form of the current HRA.  We would be strongly opposed to any dilution of the protections contained within the HRA or the enforcement mechanisms and public duty associated with them. Any new UK Bill of Rights must build on the HRA as the minimum standard i.e. be ‘HRA plus’. 
Recommendation: NAT believes that we already have a UK Bill of Rights in the form of the current Human Rights Act (HRA).  The HRA is working well, protecting the rights of the most vulnerable in our society, and we see no need for it to be replaced by an additional Bill of Rights.  

2. What should a UK Bill of Rights contain?
As stated above, NAT believe any UK Bill of Rights must build on the HRA as the minimum standard and be an ‘HRA plus’. 

NAT supports EDF's call that any new Bill of Rights must meet Professor Klug of the London School of Economic's minimal indicators to test whether or not a new UK Bill of Rights can be said to constitute ‘HRA plus.’  These indicators include the following:

a. Any additional rights should cover new ground, or transparently supplement ECHR rights, not rephrase current rights in the HRA. They should demonstrably enhance rights protection.

b. There should be no additional qualifications or limitations attached to specific rights or a new general limitations clause applying to all rights to tie them to ‘responsibilities.’

c. There should be no new limitations on the scope of the rights in the HRA, which should continue to apply to everyone within the jurisdiction of the UK government. 

d. Any changes to s12 on the balance between freedom of expression and privacy should be compatible with the provisions of ECHR Articles 8/10.

Recommendation: Any new UK Bill of Rights must build on the HRA, meeting Professor Klug's minimal indicators to ensure it can be said to constitute an 'HRA plus.'
The HRA has had a positive impact on people’s lives, leading to many significant improvements in the way that individuals are treated throughout society.  NAT values the HRA because it helps us to safeguard the dignity and safety of some of the most vulnerable people in society.  For example, free HIV treatment is not currently available to everyone in the UK - some migrants may be charged for HIV treatment, even though without this treatment they may become very sick and eventually die.  However, because of the HRA, the Department of Health has ruled that immediately necessary treatment must be made available to patients even if they have not paid in advance.
   HIV treatment is regarded as immediately necessary.  Although NAT opposes the fact that some migrants are accruing huge debts they cannot afford to pay for treatment, at least the presence of the HRA means that everyone should be able to access this lifesaving treatment.  
If a new Bill of Rights was to be developed, it should not seek to qualify existing rights. By definition human rights apply to all human beings and are universal, not depending on a person's immigration or citizenship status.  NAT believe it would be essential for any new Bill of Rights to apply to everyone in the UK, regardless of their citizenship or immigration status.   
Recommendation: Any new UK Bill of Rights should apply to everyone in the UK, regardless of their citizenship or immigration status. 

Although there has been concern that a Bill of Rights could be used by some to try to remove existing rights in the UK, it could present an opportunity to add to our existing rights. Article 14 of the HRA prohibits discrimination with respect to the other rights available under the HRA. NAT believes any additional Bill of Rights should incorporate Protocol 12 ECHR so that a free-standing right to equality before the law is available to people in the UK. We would also like to see the right to healthcare as set out in the International Covenant on Economic, Social and Cultural Rights (Article 12) added to any new Bill of Rights. In addition, any new Bill of Rights should reflect rights contained within the UN Convention on the Rights of Persons with Disabilities (including those Articles which the UK Government has currently made reservations against, particularly the right to liberty of movement and nationality (Article 18)). 

Recommendation: Any new UK Bill of Rights should incorporate Protocol 12 ECHR and Article 12 of the International Covenant on Economic, Social and Cultural Rights and should reflect the UN Convention on the Rights of Persons with Disabilities. 

3. How should a UK Bill of Rights apply to the UK as a whole, including its four component countries of England, Northern Ireland, Scotland and Wales?

NAT is concerned that repealing or amending the HRA would be very difficult in the context of devolution.  We believe this complexity is unnecessary given that the HRA is already in place and working effectively. 

Alan Miller, Chair of the Scottish Human Rights Commission (SHRC) has stated that ‘repeal of the HRA could also create a two-tier system of the level of human rights protection within the UK’.
 Scottish people would potentially enjoy greater rights protection than the English and Welsh if the HRA was replaced by an additional Bill of Rights.

The Belfast (Good Friday) Agreement promised a Bill of Rights for Northern Ireland but that promise is as yet unfulfilled. Owen Paterson, Secretary of State for Northern Ireland, has indicated that a parallel process for Northern Ireland could take place alongside discussion about a broader additional UK Bill of Rights. NAT supports the concept of a Bill of Rights for Northern Ireland if it contains rights which are supplementary to those already contained in the HRA and if people in Northern Ireland continue to have recourse to the HRA.

Recommendation: Any additional UK Bill of Rights should ensure all people in the UK, whether in England, Northern Ireland, Scotland and Wales, enjoy equivalent human rights protection and enforcement, whilst respecting the devolution settlements and cultural and legal diversity of each country. 
4. Having regard to our terms of reference, are there any other views which you would like to put forward at this stage?

NAT is concerned by the way human rights and the HRA are frequently misunderstood or distorted by certain sections of the media. For example, cases made under the HRA that have been rejected by the Courts are reported in ways that leave the general public with the impression that the cases were won. In other instances, the HRA is wrongly alleged to have required certain actions by public bodies – such as the allegation that the HRA required prisons to provide detainees with pornography. 

There is a need for Government (and other relevant parties including the Equality and Human Rights Commission) to engage in sustained work to educate the public with a view to clarifying understanding of human rights and the HRA. The public needs access to sources of accurate, unbiased information about the HRA to balance the myths perpetrated by some media outlets. 

NAT believe it is of vital importance that the Commission ‘consider ways to promote a better understanding of the true scope of these obligations and liberties’ as set out in its Terms of Reference.
  
We are concerned that the debate about the need for a Bill of Rights may be seen to validate the views of certain sections of the media that the HRA is having a negative impact on British society, when in fact it is a vital tool to protect the most vulnerable in our society.  NAT would like to see the Commission put significant energy into improving public understanding of human rights.  
Recommendation: The Commission should consider carefully how to meet its Terms of Reference 'to promote a better understanding of the true scope of these obligations and liberties' and work in partnership with the EHRC to ensure the public are educated about human rights and their role in protecting people. 
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