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HUMAN RIGHTS AND THE COMMISSION ON A BILL OF RIGHTS

This briefing was produced by Colm O'Cinneide, Senior Lecturer in Laws, UCL, in October 2011 as a resource for Equality and Diversity Forum members, observers and other NGOs.

Summary

A Commission has been established to consider whether a case exists to introduce a new UK Bill of Rights. Serious concerns exist that this process could result in the erosion of existing levels of human rights protection. In particular, there is a danger that the Human Rights Act will be substantially weakened, or that attempts will be made to propose UK withdrawal from the jurisdiction of the European Court of Human Rights. This could have serious consequences for vulnerable groups. 

	It is therefore important that civil society organisations engage with the consultation exercise that will be carried out by the Commission. EDF members in particular have much of value to contribute to the Bill of Rights debate. This briefing is intended to outline the main legal issues involved. It commences with an analysis of the protection for human rights offered at present by the European Convention on Human Rights and the Human Rights Act, with a particular focus on case-law that is particularly relevant for EDF members. It then examines the current status of the debate on a Bill of Rights, and identifies the potential implications for human rights, equality and non-discrimination law. 


	This briefing concludes with two Appendices. The first contains a rebuttal of many of the myths that surround the Human Rights Act, taken with thanks from Liberty’s website. The second provides an overview of landmark court decisions under the Human Rights Act, prepared by Helen Wildbore

for the Human Rights Futures Project at the LSE and reproduced here again with thanks.

The Achievements of the European Convention on Human Rights 

	The European Convention on Human Rights (the ‘ECHR’) was drawn up after the atrocities of the Second World War, with UK lawyers playing a major role in drafting its text. The UK was also one of the first countries to ratify the Convention back in 1950. Since that time, the ECHR has become perhaps the most successful international instrument for protecting human rights in the world. All 47 member states of the Council of Europe, including the members of the EU as well as states such as Croatia, Russia and Turkey, have now ratified the Convention. Note that the Convention was drafted and opened for signature under the auspices of the Council of Europe: the ECHR and the European Court of Human Rights are entirely separate and distinct from the EU and the European Court of Justice, although EU law recognises the importance of the ECHR. Its provisions have come to represent common democratic values shared by all European countries. 


	By ratifying the ECHR, states commit themselves to respecting certain basic human rights, such as the right to freedom from torture and inhuman and degrading treatment (Article 3), the right to fair trial (Article 6), the right to private, home and family life (Article 8) and the right to non-discrimination in the enjoyment of Convention rights (Article 14). To make sure that states live up to their promises, the Convention also establishes the European Court of Human Rights. Individuals can bring cases to the Court alleging that states have failed to respect their rights under the Convention. 


The judgments of the European Court of Human Rights have played a very important role in protecting the rights of vulnerable groups in the UK and across Europe as a whole. A few UK cases will serve as examples. In Dudgeon v UK, (1982) 4 EHRR 149 the ban on homosexual acts in Northern Ireland was held to be incompatible with the right to a private life. In Abdulaziz v UK, (1985) 7 EHRR 471   provisions of the Immigration Rules that imposed stricter conditions on husbands joining legally resident spouses in the UK than were imposed on wives joining their husbands were held to constitute sex discrimination. In Price v UK, [2002] 34 EHRR 1285. the prison conditions in which a woman with physical disabilities was held were found to constitute inhuman and degrading treatment. In Keenan v United Kingdom, [2001] 33 EHRR 913. the Court held that a failure to provide appropriate medical care to a person diagnosed with acute schizophrenia and a known suicide risk constituted inhuman treatment contrary to Article 3. 

In general, UK law in areas such as asylum and immigration, mental health law, access to justice, the treatment of terrorist suspects, equality and non-discrimination, the rights of children, the rights of persons with disabilities and many other areas is now heavily influenced by the decisions of the European Court of Human Rights. It has acted as a ‘conveyor belt’ for bringing human rights values into the mainstream of UK law.  

The Importance of the Human Rights Act

The Human Rights Act 1998 (the HRA) incorporated the ECHR into UK law. This means that UK courts can now act to protect the rights contained in the Convention. (Before the HRA, it was very difficult to bring a human rights claim before the British courts.) Individuals and groups can use the HRA to challenge actions by public authorities which they consider to violate the ECHR. If they succeed, the courts can grant relief, except where the acts in question are directly authorised by an Act of Parliament, in which case the courts can issue a ‘declaration of incompatibility’, which is a non-legally binding declaration that the legislation in question is incompatible with the ECHR. Parliament is not legally obliged to respond to such a declaration, and could choose to ignore it. However, the individual affected could still seek relief from the European Court of Human Rights in Strasbourg, and the practice since the coming into force of the HRA is for Parliament to respond to a declaration of incompatibility by changing the offending law in question. 

The HRA has been applied in a series of important cases, where the UK courts have ‘taken into account’ the jurisprudence of the European Court of Human Rights, alongside traditional British common law liberties, to protect vulnerable individuals and to uphold basic rights. 

The following are just a few examples of cases decided by the courts since the HRA came into force which have resulted in enhanced protection for human rights. Many others could also be mentioned. This sample of cases begins with a selection of cases that have affected the rights of persons with disabilities, the rights of refugees and immigrants, and the rights of LGBT communities. These three categories have been chosen as representative sample areas. However, the impact of the HRA has been considerable, and additional examples of cases are also given that range across the fields of gender equality, family rights, the rights of children and the right to religious freedom. 

Persons with Disabilities

In R (Bernard) v London Borough of Enfield, [2002] EWHC Admin 2282. a woman with severe disabilities was reduced to living in appalling conditions due to delay on the part of a local authority in making necessary adjustments to her accommodation. The High Court held that this constituted a violation of the right to private, home and family life contrary to Article 8 ECHR, and awarded her significant damages. 

	In A v East Sussex County Council, [2003] EWCA Admin 167. two disabled persons were living in appalling conditions as a result of health and safety restrictions imposed by East Sussex County Council, which considerably restricted the ability of their state-supplied carers to engage in any form of manual lifting activities. Munby J. in his judgment considered that this had produced a situation where their living conditions could be described as ‘degrading treatment’ contrary to Article 3 ECHR. He found that the local authority had failed to factor in due consideration for the human dignity of the claimants in setting out its health and safety policies, and ordered it to reassess its guidelines. This judgment has influenced lifting policies across the country, and has become a major point of reference in the field of health and safety. 


	In a series of important administrative tribunal decisions, the Article 6 ECHR right to fair trial has been applied to remedy procedural failures affecting persons with disabilities seeking access to benefits. Thus, in one case, an Upper Tribunal Judge found that the claimant had been deprived of a fair hearing because of misleading advice given by the Department of Works and Pensions and other bodies. CE/1084/2010 [2010] UKUT 409 (AAC) In another case, delays in the appeal process after an initial decision to refuse benefits was held to have violated Article 6. CIB/8/2008 [2009] UKUT 47 (AAC) These decisions have helped to improve procedural justice for persons with disabilities attempting to negotiate the complex and often obscure social benefits system.


	The HRA has also come to the assistance of persons with disabilities caught up in the criminal justice system. The Price and Keenan cases, already discussed, established that the government must take appropriate measures to provide adequate care and facilities for persons with disabilities who are in custody. In Savage v South Essex Partnership NHS Trust, [2008] UKHL 74. an NHS foundation trust was similarly found to have breached its positive obligations under Article 2 ECHR to protect the life of a mentally ill woman who had committed suicide after absconding from one of its hospitals.


	Also, in R (B) v DPP, [2009] EWHC 106 (Admin). the Crown Prosecution Service (CPS) was found to have breached Article 3 ECHR (the right to freedom from inhuman and degrading treatment) by denying access to justice to a victim of a serious assault. The CPS abandoned a prosecution in this case on the grounds that the victim had schizophrenia and thus in their view was an unreliable witness, despite the fact that the victim had identified his assailants and physical evidence existed of the extent of the crime. The High Court held that this decision was both irrational and a violation of the ECHR, and awarded £8000 in damages to the aggrieved victim. 


	Furthermore, a series of important Article 6 decisions have reinforced the protection enjoyed by individuals under the Mental Health Act 1983, including the first ‘declaration of incompatibility’ issued under the Act (i.e. when the courts issue a non-legally binding declaration that an Act of Parliament as currently enacted is not in conformity with the ECHR) H v Mental Health Review Tribunal, North East London Region and the Secretary of State for the Department of Health. [2001] EWCA Civ 415. The mental health legislation has been amended several times at this stage in response to decisions under the HRA.


Refugees and Immigrants

In R (on the application of Adam and Limbuela) v Secretary of State for the Home Department (best known as the ‘Limbuela case’), [2002] EWHC Admin 2282 (Admin). the application of government regulations which stopped late-applying asylum seekers from receiving food and housing benefits was held to violate the Convention, on the grounds that this exposed the individuals concerned to a real risk of destitution, homelessness and extreme poverty. This decision has ensured that many asylum seekers continue to receive basic welfare support that they would otherwise have been denied. 

	In the case of R (Baiai) v Secretary of State for the Home Department, [2008] UKHL 53. the House of Lords held that rules that required non-UK nationals in certain circumstances to seek special permission from the Home Secretary before they could marry violated the right to marry and form a family recognised in Article 12 ECHR. Baroness Hale described these rules as ‘an arbitrary and unjust interference with the right to marry’. These rules are now in the process of being changed, removing an unjust impediment to the enjoyment of family life. 


	In ZH v Tanzania, [2011] UKSC 4. the UK Supreme Court recently held that the right to family life recognized in Article 8 ECHR required that the best interests of a child had to be a primary consideration in cases where immigration authorities were seeking to deport families with children possessing UK citizenship. In this particular case, it meant that a non-national mother with young children who had UK nationality could not be deported back to Tanzania, as it would mean massive disruption to the lives of the children.  (Their father, a UK national, was separated from the mother, infected with HIV and was unable to take care of the children.)  This judgment is now applied in numerous other immigration cases, ensuring that the rights of children are factored into decisions on whether to deport families. 


	The ZH decision was also preceded by a series of other House of Lords and Supreme Court decisions such as such as Beoku-Betts [2008] UKHL 39 and Chikwamba [2008] UKHL 40 which have applied Article 8 ECHR and required that appropriate consideration is given to the importance of preserving family life when it comes to decisions whether or not to deport. The HRA has also made an important difference in other areas of asylum and immigration decision-making, ensuring fairer decision-making procedures and reinforcing the rights of applicants. See e.g. EB (Kosovo) [2008] UKHL 41.


LGBT Rights

The ECHR has played a leading role in protecting the rights of gay and lesbian people across Europe. In fact, although sexual orientation is not mentioned explicitly in any of the provisions of the Convention, the European Court was the first international body to find that criminal laws that prohibit homosexual acts violate human rights. Decisions of the Strasbourg Court such as Dudgeon v UK (already mentioned above) and Norris v Ireland played a crucial role in ending the criminal prohibition of homosexual activity across Europe. 

	In addition, decisions of the Strasbourg Court such as Salgueiro Da Silva Mouta v Portugal (2001) 31 EHRR 47 and Karner v Austria (2003) 38 EHRR 528 cleared the way for the introduction of civil partnership legislation in the UK and elsewhere, by finding various restrictions on the rights of gay and lesbian couples to be incompatible with the provisions of the Convention. Similarly, decisions of the UK courts applying the HRA also played a crucial role in this respect, such as Ghaidan v Mendoza, [2004] UKHL 30 where the House of Lords interpreted the Rent Acts as extending leasehold protection to same-sex partners. 


Additional Case-law Examples: Gender Equality, Family Rights, the Rights of Children and Freedom of Religious Belief

The Strasbourg Court has repeatedly found laws which discriminate on the grounds of sex to be in violation of the Convention, as in Abdulaziz v UK (1985) 7 EHRR 471   (mentioned above), where sex discrimination in the immigration Rules was found to be contrary to Article 14 ECHR. 

	Under the HRA, UK courts continue to apply the Convention rights to protect the rights of women. In 2008, an 18-year old mother received damages from social services for taking her newborn baby away from her as soon as he was born, after arguing that this went against her rights under the HRA. 


	The rights of unmarried couples have received significant protection under the HRA. In Re G (Adoption: Unmarried Couple), [2008] UKHL 38 the House of Lords found restrictions in Northern Irish law on the ability of unmarried partners to adopt children to be contrary to Article 14 ECHR. Similarly, in Re Morrison, [2010] NIQB 51. the exclusion of unmarried partners from a scheme to compensate married partners the close family members of deceased members of the Police Service was 


	In R (Williamson), [2005] UKHL 15 Baroness Hale emphasized the importance of children’s rights within the overall framework of the ECHR, which was subsequently reinforced by the recent decision of the UK Supreme Court in ZH v Tanzania.


	In Ivanova v Bulgaria, the European Court of Human Rights held that the dismissal of the applicant from her position in a school on the basis of her membership of a Christian evangelical group constituted a violation of the right under Article 9 ECHR to religious freedom. In Buscarini v. San Marino, ((2000) 30 EHRR 208 the European Court found a requirement that new parliamentarians had to take an oath on the Bible violated the right to religious freedom of non-Christians. Both the Strasbourg Court and the UK courts under the HRA continue to apply this case-law, and it forms part of the background against which anti-discrimination legislation is interpreted and applied in cases such as R (Amicus and others) v Secretary of State for Trade and Industry. [2004] EWHC 860 (Admin);  www.bailii.org/ew/cases/EWHC/Admin/2004/860.html


Beyond the Courts

In citing all of these court decisions, it should also be remembered that the HRA has also had a considerable impact outside of the courtroom. Its provisions have often made it possible for individuals and families to challenge their treatment by public authorities, and to succeed in vindicating their rights, without having to go to court.    

	The British Institute for Human Rights (BIHR), Liberty and other human rights organisations have come together to set up a website - http://www.ourhumanrightsstories.org.uk" http://www.ourhumanrightsstories.org.uk - that lists many examples of where the HRA has been used to protect the rights of individuals and families. Many of the case studies on that site involve situations where the HRA has been successfully used to protect rights without having to go to court.

	These case studies include the following situations, taken with thanks from the ‘Case Studies’ section of the website – http://www.ourhumanrightsstories.org.uk/case-study" www.ourhumanrightsstories.org.uk/case-study. Each case study is taken from the work of a particular organisation, listed after each example.  


A woman and her children were fleeing domestic violence. The woman’s husband was attempting to track the family down; each time he discovered their whereabouts the family moved to a different area. The family eventually arrived in London and was referred to the local social services department. Social workers told the mother she was an unfit parent and that by moving she had made the family intentionally homeless. They therefore told her she was not eligible for housing. She was told that her children had to be placed into foster care. An advice worker helped the mother to challenge this claim using the Human Rights Act. They argued that social services were not properly considering the rights of the woman and her children to respect for family life, protected by Article 8. Under this right, social services needed to consider the rights of the woman and her children and to take actions which are necessary and proportionate. As a result, the family were told that they could remain together and that the social services department would provide the deposit if they could secure private rented accommodation. (POhWER)

A man in his early 30s with severe autism had been in the care of his foster mother since the age of two. She also fostered babies with learning difficulties. A baby died in her care and this was investigated by the authorities. During the investigation the man was placed in respite care, without any formal procedures being followed. His foster mother was prevented from visiting him. After a number of calls she was told she could bring him a present on his birthday, but when she turned up she was not permitted to see him. He began to get very unwell due to stress and 5 months after being separated from his foster mother he was admitted to hospital. The man would not let the doctors treat him and an advocate became involved. She argued that his right to respect for family life was not being respected as his foster mother was to all intents and purposes his mother. She also raised concerns about his right to liberty given the informal nature of the separation. After being supported by his advocate he was returned to the care of his foster mother, and the authorities admitted that there had never been any concerns regarding her treatment of him. They admitted he’d been forgotten in the system and the service manager went to his home to apologise. His advocate said that the positive outcome was a direct result of her heavily using the Human Rights Act in advocating for him, ‘human rights absolutely made a difference’. (POhWER)

C was sacked from her job in airport security after she was refused counter-terrorism clearance. She had no idea why she might be thought to be a risk and was not given any reasons. Liberty took judicial review proceedings relying, among other arguments, on Article 6 (right to a fair hearing).  During the case, it became obvious that the decision to sack her was made on flimsy grounds. The Department of Transport conceded that the process was flawed and paid C compensation. It has also now altered its procedures. (Liberty).

An older man with dementia was admitted to hospital. He was placed on a ward in which every patient had a ‘do not resuscitate’ order (DNR) placed on their file. His advocate came to visit him and noticed the DNR, which was not signed by a doctor. She queried it and was told that everyone on the ward had a DNR automatically. The client was not aware of the DNR and his advocate believed him to have some level of capacity to take the information on board. In addition he had two estranged daughters who had visited but were not consulted or informed. She challenged this using the right to life and the right not to be discriminated against. The DNR was withdrawn. (POhWER)

A has cerebral palsy. Because of the risk that he might choke on his food, the NHS trust responsible for his care refused to allow his carers to feed him orally. Instead he was fed through a tube directly into his stomach.  Despite the risk he wished to be able on occasions to eat normally and to enjoy his food. Relying on Article 8 (respect for the person) Liberty persuaded a specially established ethical panel to agree to his request. (Liberty)

A couple with learning disabilities couple were living in a residential assessment centre so their parenting skills could be assessed by the local social services department. CCTV cameras were installed including in their bedroom. Social workers explained that the cameras were there to observe them performing their parental duties and for the protection of their baby. However, the couple were especially distressed by use of the CCTV cameras in their bedroom during the night. With the help of a visiting neighbour, the couple challenged this practice using the Human Rights Act. They argued that social services were not properly considering their right to respect for family and private life, protected by Article 8. Under this right, social services needed to consider the rights of couple and their child and to take actions which are necessary and proportionate. The couple explained that they did not want their intimacy to be monitored, and that, besides, the baby slept in a separate nursery so it was not proportionate to monitor the couple in their bedroom at night. As a result, the social services team agreed to switch off the cameras during the night so that the couple could enjoy their evenings together in privacy. (ATD Forth World)

Mr and Mrs Driscoll had lived together for over 65 years. He was unable to walk unaided and relied on his wife to help him move around. She was blind and used her husband as her eyes. They were separated after Mr Driscoll became unwell and was moved into a residential care home. Mrs Driscoll wanted to move to the home with her husband but was told she did not meet the criteria used to by the local authority to allocate places. Human rights experts and older people's organisations pointed out that this was a breach of the couple's right to respect for their private and family life (Article 8), protected by the Human Rights Act. A public campaign launched by the family, supported by various human rights and older people’s organisations and the media, used these human rights arguments to convince the local authority to reconsider its decision. As a result Mrs Driscoll’s needs were reassessed by social services, and she was offered a place in the same care home as her husband. (BIHR)

	The website contains many other case studies, from a wide variety of sources. These examples illustrate how the court decisions discussed above are often merely the tip of the iceberg when it comes to the impact that the HRA has had since coming into force in 2000.     


The Benefits of the HRA/ECHR

Taken as a whole, the impact of the HRA and the ECHR on UK law has been considerable. Human rights values have been infused into the British legal system, which previously only recognised a limited set of highly abstract common law rights which could -and sometimes were - overridden by Acts of Parliament that the judges were effectively constitutionally barred from reviewing.

This has dramatically expanded legal protection for the rights of vulnerable groups, and greatly reinforced the remedies that exist against discrimination.  In contrast, anti-discrimination legislation such as the Equality Act 2010 is much more limited in scope: it does not apply to Acts of Parliament or to government regulations, and can be overridden by other legislation, 

If the HRA had not been part of UK law, few if any of the above cases could have been brought in the UK courts. The individuals affected by the rights abuses in question would have had to bring a case to the European Court of Human Rights in Strasbourg, which is a long, costly and time-consuming process. 

The European Court of Human Rights continues to develop its jurisprudence in the field of equality and non-discrimination. In DH v Czech Republic, (2008) 47 EHRR 3. the segregation of Roma children in ‘special schools’ was held to be incompatible with the Convention. Kiss v Hungary, Application no. 38832/06, 20 May 2010. the Court held that a restriction placed on the voting rights of persons with mental disabilities violated the Convention. In Kiyutin v Russia, Application no. 2700/10, 10 March 2011. the denial of a resident permit to the applicant on the grounds that they were HIV-positive has been held to violate Article 14 of the Convention. In MSS v Belgium and Greece, Application no.  the Court has recently ruled that asylum seekers could not be returned to Greece for processing, on the basis that the conditions in Greek detention camps violated Article 3 of the Convention. These cases demonstrate an ever-deepening engagement on the part of the European Court of Human Rights with equality issues. As long as the HRA remains in place, the human rights principles that underpin these decisions will continue to be available to UK courts as a tool to infuse, re-energise and transform British law.     

The Threat to the HRA

The HRA has been regularly attacked by certain politicians and sections of the media. It has been suggested that the incorporation of Convention rights into UK law has resulted in various undesirable consequences: in particular, that certain groups such as Travellers, illegal immigrants and others have benefited to an unjustified degree from its provisions. Analysis of the impact of the Act produced by the Ministry of Justice and the Joint Committee on Human Rights in 2007 called into question the accuracy of many of these claims, but the HRA continues to be a source of political controversy.

	Recently, the focus of criticism has shifted to the European Court of Human Rights, with the HRA sometimes wrongly being presented as having incorporated the case law of the ECHR lock stock and barrel, along with the rights themselves. In Hirst v UK, (2006) 42 EHRR 41. the Court held that the UK’s denial of the vote to prisoners constituted an excessive restriction on the right to participate in elections as protected by Article 2 of the First Protocol of the ECHR. This has triggered a media and political backlash, with the Daily Mail and some MPs calling for the UK to consider withdrawing from the jurisdiction of the Court. See, for example, ‘An insult to Britain and democracy’, Daily Mail Comment, 13 April 2011, and the comments by Philip Hollobone M.P. during the debate on the prisoners’ right to vote issue, H.C. Debs. 10 February 2011, col. 536-38. Others, including Lord Hoffmann, a recently retired senior British judge, have criticised the Court for being too activist and interventionist in protecting rights and called for reform. See Foreword by The Rt Hon Lord Hoffmann, PC to Michael Pinto-Duschinsky, ‘Bringing Rights Back Home. Making human rights compatible with parliamentary democracy in the UK’ (London: Policy Exchange, 2011). 


The Commission on a Bill of Rights

In its manifesto for the 2010 general election, the Conservative Party suggested that the HRA should be replaced by a British Bill of Rights. Partly in response to the controversy surrounding the issue of votes for prisoners and partially in fulfilment of an undertaking entered into as part of the coalition agreement concluded in May 2010, a Bill of Rights Commission was established in March 2011. The Commission is widely understood as a mechanims for ‘brokering’ the conflicting views on the HRA held by the coalition partners. Its terms of reference are to ‘investigate the creation of a UK Bill of Rights that incorporates and builds on [the UK’s] obligations under the European Convention on Human Rights, ensures that these rights continue to be enshrined in UK law, and protects and extend our liberties’. Ministry of Justice press release at http://www.justice.gov.uk/news/newsrelease180311a.htm There is no reference to the Human Rights Act in the terms of refrence allowing for the possibility of a different, or indeed weaker, approach to incorporating the UK’s “obligations” under the ECHR. The Commission will also consider ways of promoting better understanding of rights, and advise on possible reform of the European Court of Human Rights. 

	The Commission is composed of a mixture of prominent critics and supporters of the HRA. It will consult with the public, interested organisations and the devolved administrations, and report no later than by the end of 2012. The Commission has recently met for the first time, and had preliminary discussions on how it will proceed with its allocated role. It has been reported that due to the differences of perspective by key members of the Bill of Rights Commission a separate inquiry to address the HRA and the UK relationship with the ECHR has been established by the Conservative Party, chaired by the Home Secretary, Theresa May Guardian, 13 May 2011..


How Could the Replacement of the HRA by a Bill of Rights Limit Legal Protection for Human Rights?

Legal protection for human rights could be seriously limited by the repeal, amendment or replacement of the HRA in several different ways, all of which could have a considerable impact on issues related to equality and diversity. 

Firstly, there appears to be political support in some quarters for the HRA to be replaced by a Bill of Rights which would be a purely political declaration lacking any legally binding force, or at the very least significantly reducing the current (relatively modest) powers of the courts to adjudicate on human rights. In announcing the Bill of Rights Commission, David Cameron declared its purpose would be ‘to look at a British Bill of Rights because it is about time we ensured that decisions are made in this Parliament rather than in the courts.’ This would return the legal position to something resembling that which applied before 1998. This would return the legal position to the situation that applied before 1998. If this happens, then it will become extremely difficult for individuals to challenge rights abuses in the UK courts. They will have to bring their cases to the European Court of Human Rights in Strasbourg, which will involve considerable delay, travel and costs. Human rights law will be largely uprooted from the UK legal system, with potentially serious consequences for vulnerable groups. 

	Secondly, even if the HRA is replaced with a legally binding Bill of Rights, given that this proposal is largely in response to sustained criticism from sections of the press and opponents of the ECHR it is probable that at least some of the  rights  in this new instrument will be more limited than they are currently , or else they may be watered down through wording that narrows the scope of  those eligible to be protected by them. This could seriously dilute the protection afforded to vulnerable individuals and groups under the existing provisions of the HRA. 


	Thirdly, if the HRA is replaced by a new British Bill of Rights, UK courts may no longer be required to ‘take into account’ the case-law of the European Court of Human Rights, as they are currently under s. 2(1) of the HRA. This would sever the link between UK law and the European Court of Human Rights, preventing the progressive jurisprudence of the European Court from enriching UK law and reducing the universal application of current rights protection. The UK would be the first country in Europe to effectively de-incorporate the ECHR from its domestic law setting a precedent to others to follow suit.


Finally, repeal or ‘reform’ of the HRA could even involve an attempt to withdraw the UK from the jurisdiction of the European Court of Human Rights. This would be an extreme step, but it has been supported by the Daily Mail, several Conservative MPs and Policy Exchange, a think tank linked to the Conservative Party. Michael Pinto-Duschinsky, Bringing Rights Back Home: Making human rights compatible with parliamentary democracy in the UK (London: Policy Exchange, 2011). If the UK were to withdraw from the jurisdiction of the Court, this would cause irreparable damage to human right protection across Europe. UK withdrawal would in all likelihood be followed by withdrawal by other states such as Russia and Turkey, resulting in the partial collapse of the European Convention on Human Rights. In other words, UK withdrawal would endanger the most successful international mechanism for protecting rights that currently exists. It would also cut the UK adrift from the case-law of the Court, which over decades has proved to be highly effective in protecting individuals and groups against discrimination. It would make it much more difficult for UK governments to credibly promote respect for international and universal human rights in foreign policy

	Any repeal, amendment or replacement of the HRA by a Bill of Rights could therefore seriously undermine protection for human rights in the UK. Were this to happen, this would be the first time in a mature democracy that a bill of rights would be introduced on the basis of repealing an existing bill of rights rather than adding to one. For example, the 1960 Canadian Bill of Rights was not repealed when the 1882 Canadian Charter of Rights was introduced. In the UK, the Magna Carta and 1689 Bill of Rights remain on the statute alongside the HRA. This in turn could undermine the legal rights of vulnerable groups across the board. The HRA and the ECHR taken together provide the foundation for many other areas of equality and anti-discrimination law. They also guarantee legal remedies to vulnerable groups such as children, who are not fully protected by anti-discrimination legislation. Any erosion of the existing legal position threatens all of this.   

 
Could a Bill of Rights Enhance the Legal Protection of Human Rights?

A legally enforceable Bill of Rights could enhance the legal protection of rights in a variety of ways, if the HRA was left intact and additional rights were enshrined in law. It could for example include a free-standing equality clause, similar to the Equal Protection Clause in the US Constitution. Article 14 of the ECHR only guarantees non-discrimination in the enjoyment of Convention rights: so far, successive UK governments have refused to sign and ratify Protocol 12 to the Convention, which would protect individuals against discrimination by public authorities and guarantee equal enjoyment of ‘any right set forth by law’. However, a free-standing equality clause in a UK Bill of Rights might achieve a similar result, and give a firmer foundation to UK anti-discrimination law. 

	A legally binding Bill of Rights could also include enforceable socio-economic rights such as a right to access health care or a right to receive social assistance. It also could contain provisions on children’s rights and the rights of persons with disabilities, perhaps drawing upon the UN human rights standards in these fields.  


	In 2008, the Joint Committee on Human Rights produced a comprehensive report which supported the introduction of such a legally binding Bill of Rights, which would leave the HRA essentially intact but also reinforce its provisions with additional rights provisions. If the Commission on a Bill of Rights supported the introduction of such a Bill of Rights, it would enhance rights protection in the UK, especially for vulnerable groups. However, at present, there appears little political support for such an expansive Bill of Rights. 


Conclusion: The Role of Civil Society

It is vital that civil society engage with the activity of the Commission on a Bill of Rights, especially given that the Equality and Human Rights Commission may be unable to be a powerful voice in the process due to budget cuts and other factors. EDF members have a key role to play in highlighting the concerns and perspectives of the groups they work with. 

	Serious concerns exist that the Bill of Rights process will result in the erosion of existing levels of human rights protection. In particular, there is a danger that the HRA will be substantially weakened, or that attempts will be made to propose UK withdrawal from the jurisdiction of the European Court of Human Rights. This could have serious consequences for vulnerable groups and others who will be affected by the substantial reduction this would bring about in the legal protection of human rights. It is thus important that civil society organisations contribute their perspective to the Bill of Rights debate, and engage with the consultation exercise that will be carried out by the Commission. 


APPENDIX A

LIBERTY – ‘HUMAN RIGHTS ACT MYTHS’

(The following material rebutting many of the mths that have been spread about the HRA is taken from Liberty’s website, with thanks - http://www.liberty-human-rights.org.uk/human-rights/human-rights/the-human-rights-act/human-rights-act-myths/index.php last accessed 6 May 2011.)

There has been very little public education about the rights and freedoms contained in the Human Rights Act and how it works. As a result, many myths and misunderstandings have sprung up about the HRA – including who it does and doesn’t protect and what values it contains. 

Exploding these myths is a crucial part of our Common Values campaign. Here are some of the most common false accusations against the Act.

"The Human Rights Act does nothing for ordinary people" 

The Human Rights Act protects everyone’s human rights; young and old, rich and poor, yours and mine. Anybody’s privacy could be breached by the prying eyes of the state, anybody can be wrongly accused of a crime, and anybody could fall foul of careless and insensitive decision-making by public authorities. Hopefully this won’t happen to you but if it did, you might find you need to rely on the Human Rights Act to help you.

"People now have a ‘human right’ to anything"
 The Human Rights Act doesn’t protect an endless catalogue of rights. Indeed, it only protects 15 well-established fundamental rights and freedoms, like the right to life and free speech. Unfortunately however, myths abound about claims that have been upheld using the Act.

Many other democracies protect a far broader range of rights. In fact the rights contained in the Human Rights Act are so fundamental that no other modern democracy has scrapped their equivalent human rights legislation. Just as the USA would not scrap its Bill of Rights we should not scrap ours.

"The HRA is a charter for criminals and terrorists – it does nothing for victims"
The HRA protects the rights of everyone.  The protection of victims of crime and human rights abuses lies at the heart of human rights law. Indeed many of the rights protected under the HRA can be limited in the interests of public safety, in order to protect national security or to prevent an offence being committed.  The Human Rights Act also puts positive obligations on the State to protect victims.  The HRA requires serious offences like murder, terrorism and rape to be investigated by the police, and requires the State to take practical steps to protect people whose rights are threatened by others. The Act specifically states that those suspected of or convicted of crimes can be deprived of their liberty. Human rights law has given bereaved relatives the right to an independent public investigation into the circumstances surrounding the death of their loved ones, and the right to be involved in the investigation. 

"The Human Rights Act has made us all less safe. It needs amending so that the courts are required to balance our rights to safety and security"
The Human Rights Act already requires the courts to balance human rights against the interests of public safety. There are some rights that are absolute and can never be limited, for example the right not to be tortured or enslaved. However most of our rights and freedoms can be limited where necessary and proportionate. For example, the Act allows the right to freedom, speech, protest and privacy to be restricted where this is necessary to protect public safety or national security. The Act specifically says those suspected of or convicted of crimes can be deprived of their liberty. Human rights law also requires the state to protect our safety and security.
 
Human rights legislation was drafted after the horrors of the Second World War. Thankfully, countries like the UK that have remained committed to protecting human rights have not seen a repeat of such atrocities. Sadly, war and civil unrest is still rife in countries where human rights violations remain a tragic reality. We cannot call for an end to rights abuses elsewhere in the world unless we show a commitment to protecting rights at home as well.

"The Human Rights Act has cost the British tax payer millions of pounds and has been a goldmine for lawyers"
One of the main reasons for the Act was the cost and delay caused by the fact that people could only enforce their human rights by taking cases to a court in Strasbourg. People’s rights can now be protected by British courts, which is far more efficient and cost-effective. But the Human Rights Act is not just about lawyers and courts. It has helped thousands of people protect their human rights without the need for costly court cases. Local authorities have reviewed their policies to make sure they treat the vulnerable with dignity and respect and users of a wide range of public services have used the Act as a tool to argue for better and fairer services.

"The HRA has been imposed on us by the EU"
The HRA was independently passed by the UK Parliament in 1998.  It incorporates the Convention for the Protection of Human Rights and Fundamental Freedoms.  The Convention was adopted by the Council of Europe in 1950 – a body set up after WWII to promote democracy, human rights and the rule of law in Europe.  This body is completely separate to the EU.  The UK played a major role in the negotiations and drafting of the Convention which it voluntarily adopted in 1951. 

"British common law and Magna Carta protected our rights long before the HRA"
The UK has a long and proud history in leading the development and recognition of fundamental rights and freedoms.  In fact, many of the rights in the HRA had their genesis in principles that emerged from Magna Carta, the 1689 Bill of Rights, the Habeas Corpus Acts and the common law.  However, the common law is liable to be overridden at any time by statute and provides no possible recourse when rights are undermined. There is also nothing in Magna Carta or other historic legislation that protects free speech, personal privacy, the right to protest, non-discrimination etc.  Many of the rights we have long taken for granted found no protection in domestic law until the HRA gave effect to them.  Until the advent of the HRA British residents had to rely solely on the good-will of government for protection or take the long and costly route to the European Court of Human Rights.  While the freedom of a person to do anything that is not prohibited by law is an important part of our constitution this principle gives no protection to individuals from misuse of power by the state or public bodies.

"The HRA gives too much power to unelected judges"
Unlike most Bills of Rights and constitutional documents around the world, the HRA does not give the courts any power to strike down legislation.  Rather, it adopts a compromise – maintaining parliamentary sovereignty and setting up a dialogue model between the courts and Parliament.  Under the HRA, if one of the higher courts finds legislation to be incompatible with human rights it can issue a declaration of incompatibility leaving it up to Parliament to decide how best to respond.  
 
One of the cornerstones of our democratic system is an independent judiciary that interprets and applies the law.  Judicial decision-making is fundamental to the rule of law, and the powers given by the HRA to the courts fall squarely within this historic function.

"The HRA is all about rights and not about responsibilities"
Human rights and responsibilities are inextricably bound together.  Rights mean little if others do not take responsibility to protect them.  And most rights are not absolute – instead they can be limited if necessary to protect the rights of others.  So, for example, the right to free speech explicitly carries with it duties and responsibilities, such as not to incite violence or wilfully defame others.  

The HRA also explicitly states that none of the rights can be interpreted as implying that anyone has the right to intentionally destroy other people’s human rights or limit them more than is allowable under the HRA.  While many rights come with responsibilities rights are also universal and inalienable in nature. Self-evidently a person could not, for example, be denied a right to a fair trial because they are suspected of having committed a crime.  

"The HRA prevents us from deporting foreigners"
There is no general prohibition in the HRA on the deportation of non-nationals.  If the Government decides that a citizen of another country who has limited ties to the UK should no longer be permitted to stay and can be safely sent back to their country of origin there is nothing in the HRA to prevent this.  However, under international human rights law the absolute prohibition on torture prevents countries from sending a person anywhere where there is a substantial risk that the person will be tortured.  This is entirely logical. If we abhor torture we must also abhor the outsourcing of torture – if governments were only prohibited from torturing their own citizens but permitted to send people to places of torture, there would be little distinction between deportation and extraordinary rendition.  Even before the HRA was enacted the Convention Against Torture, the European Convention on Human Rights and the International Convention on Civil and Political Rights prohibited the UK from deporting people to places of torture.  
 
Depending on the facts of each individual case a person’s right to a family life may be interfered with in some cases if deported.  Home Office policy is to consider the facts of each case, including the reason for the deportation (i.e. whether a serious or minor offence has been committed), the length of time the person has been in the UK and whether the person has young children born in the UK or a British spouse etc.  This is the type of balancing exercise that would as a matter of policy be carried out by the Home Office regardless of the HRA, but the HRA has provided greater transparency, accountability and oversight of Home Office decisions in this area.

"Prisoners have the right to access hardcore pornography because of human rights"
In 2001 there were numerous media reports that the serial killer Dennis Nilsen was using human rights law to demand access to hardcore pornography in prison.  Since then it has been widely reported that human rights law gives prisoners access to hardcore pornography.  However, while Dennis Nilsen tried to claim he was entitled to hardcore pornography under human rights law, the court denied him permission even to bring the claim, on the basis there was no arguable case that his human rights had been breached.  

"Police can’t put up ‘Wanted’ posters of dangerous criminals on the run because of their human rights"
Since 2007 there have been reports that police are unable to release photographs of dangerous criminals on the run because this would breach their human rights.  However, the HRA itself protects the right to life and imposes an obligation on the State to protect people from serious criminal attack.  In some circumstances the Government may actually be under a duty under human rights law to publicise photographs of dangerous convicted criminals if this would protect others.  The right to privacy can be limited for the protection and detection of crime as long as it is necessary and proportionate to do so – seeking to locate dangerous criminals and warn the public is certainly not a breach of human rights law.

"Police gave fried chicken to a burglar because of his ‘human rights’"
In 2006 a suspected car thief fleeing police was besieged on a roof for 20 hours.  During the course of the 20 hour stand-off the police negotiating team gave the man Kentucky Fried Chicken and cigarettes.  It was widely reported that the police did this in order to protect the man’s ‘well-being and human rights’.  There was clearly no human right engaged – there is no human right to KFC, nor indeed to be provided with any food in such a situation. Rather, the police were using general negotiating tactics to encourage him to come down from the roof.

"The right to privacy in the HRA prevents free media reporting"
The HRA protects both the right to privacy and the right to free expression. At times these rights can come in to conflict with one another and when they do a balancing exercise is required.  The HRA has on many occasions strengthened the free press. In particular the right to free speech (enshrined in Article 10) will protect media reports that are of public concern and in the public interest.  Indeed, the right to free speech finds its only protection in UK law under Article 10 of the HRA.  Article 10 has protected journalists from being required to disclose their sources and has provided protection of investigative reporting. However, it will not protect reports that are obviously false and may not protect intrusive reports relating to the private lives of individuals.  In some cases the right to privacy, in conjunction with the common law, will prevent media reports into the private lives of celebrities when it is not in the public interest to report such private details.  

"The HRA hasn’t prevented the introduction of new laws that breach human rights"
As the HRA does not affect parliamentary sovereignty it cannot prevent the Government from bringing forward new legislation or policies, including those that infringe human rights.  And yes, the HRA hasn’t prevented numerous authoritarian laws being passed just as, for example, the US Bill of Rights didn’t prevent the passing of the USA PATRIOT Act or the establishment of internment at Guantanamo Bay.  As with all Acts of Parliament, it is only after laws have been enacted that the courts can turn to interpret them and if they do find legislation to be incompatible with human rights they can make a declaration of incompatibility.  It is up to Parliament to ensure that all new laws respect fundamental rights and freedoms, with the HRA acting as a check on executive and legislative power after its exercise. 

"The HRA has created a compensation culture" 
The remedies available under the HRA are focused on bringing any infringement of human rights to an end.  A claim based on breach of human rights is not the same as a case brought under the law of negligence, where the purpose of the claim is to obtain damages.  In human rights claims compensation is a secondary consideration and often not awarded at all.  The HRA provides that compensation can only be awarded once all the circumstances of the case are taken into account, including what other relief is available.  There is no right to compensation – it is only awarded when it is necessary to ensure ‘just satisfaction’.  The courts will also consider the behaviour of an applicant before awarding damages.  Very few human rights cases involve awards of damages.  

"Because of the HRA public bodies are frightened of making the wrong decision and criminals end up being released early" 
In November 2004 sex offender Anthony Rice was released from prison on parole after having served 16 years of a life sentence for a violent attempted rape.  He had previous convictions for rape and indecent assault.  In August 2005 he raped and murdered Naomi Bryant while on release on licence.  The following year a review carried out in relation to the Parole Board’s decision to release concluded that part of the reason for the early release was based on a misunderstanding of human rights considerations.  Following this it was widely reported that Rice was freed ‘because of his human rights’.  In reality, there is no evidence the Parole Board even considered human rights.  Rice was freed because of a series of mistakes, including that relevant information about Rice’s past crimes – including a serious assault on a five year old – was not made available to the Parole Board.  The Joint Committee on Human Rights has concluded that Rice was not released because of human rights considerations – a finding that the author of the 2006 review has himself endorsed.  There is no human rights objection to continued incarceration of a convicted dangerous offender who had not yet served his full sentence.  In fact, the right to life under Article 2 of the HRA requires the State to take steps to protect life.  It is because of the right to life that Naomi Bryant’s mother has been able to secure an inquest into the circumstances leading to the death of her daughter.  There is no evidence that any criminal has been released from prison early on the mistaken belief that this was required by the HRA.


"The HRA prevents rapists and paedophiles from registering their details (including their online identities) on the sex offenders register"
There is nothing in the HRA that prevents convicted sex offenders from being required to register on the sex offenders register.  The right to privacy under Article 8 of the HRA can be limited if it is necessary and proportionate to protect public safety.  The courts have held that registration on the sex offenders register does not breach human rights law.  In 2010 it was, however, wrongly reported that plans to require sex offenders to disclose email addresses and online identities (for example, on Facebook) had been shelved because it would breach offenders’ human rights.  Instead the European Court of Human Rights has held that the requirement to provide information to the police for inclusion on the sex offenders register is proportionate given the gravity of the harm which may be caused to the victims of sexual offences if an offender were to reoffend.  Our Supreme Court has held that while life-long registration on the register can be justified, there should be a mechanism to provide simply for a review of the requirement to remain on the register long-term. A review would consider an individual’s circumstances and may well lead to a decision to continue to require registration. 

"The HRA is not sufficiently ‘British’ so the UK doesn’t benefit from the ‘margin of appreciation’ before the European Court of Human Right" 
The European Court of Human Rights (ECtHR) gives a margin of appreciation to member states to allow for political and cultural variations between the 47 different countries that have signed up to the Convention on Human Rights.  It will also be applied where the ECtHR considers national authorities are better placed to make assessments of proportionality about rights protection.  How much emphasis is placed on the margin of appreciation will depend on the nature of the human right at issue (for example, religious freedom might attract the principle whereas torture will not); the reason why the State has limited the right; and whether there are differing approaches to the issue within member states or if a country is alone in limiting the right in that way.  Some commentators have suggested that only a clear and codified ‘British Bill of Rights’ would lead the ECtHR to give the UK the benefit of our home-grown values – that it requires a constitutional document like the German Basic Law before the ECtHR will defer to domestic practice.  This is not how the margin of appreciation has been applied by the ECtHR (the margin of appreciation is solely an international doctrine and is not available to UK courts).  The adoption of a differently named ‘British Bill of Rights’ or indeed a written constitution would have no added effect in ensuring the ECtHR applied a greater margin of appreciation to the UK.


APPENDIX B

BRIEFING ON LANDMARK DEVELOPMENTS UNDER THE HUMAN RIGHTS ACT

Helen Wildbore, Human Rights Futures Project, LSE

This is a selection of landmark legal cases under the Human Rights Act (HRA), plus a few examples of how the HRA is having an impact outside the courts. Some European Court of Human Rights decisions have also been included (marked with *) as illustrations of the development of human rights law which, as a result of the HRA (section 2), the domestic courts are bound to “take into account”. Prior to the HRA, European Court of Human Rights decisions were not part of the domestic legal framework. 

Some examples of what difference the HRA has made

Protest 

	Preventing demonstrators reaching a protest is unjustified intrusion into right to freedom of assembly
The decision by the police to stop a coach of demonstrators reaching an anti-war demonstration in 2003 was challenged under the HRA. The police concluded that a breach of the peace was not imminent but decided to send the coaches home with a police escort to prevent a breach of the peace occurring at the demonstration when the passengers arrived. The court said that the police must take no more intrusive action than appeared necessary to prevent the breach of the peace. The police had failed to discharge the burden of establishing that the actions they took were proportionate and constituted the least restriction necessary to the rights of freedom of expression (Article 10) and freedom of peaceful assembly (Article 11). It was wholly disproportionate to restrict a person’s exercise of her rights under Articles 10 and 11 because she was in the company of others, some of whom might, at some time in the future, breach the peace. The House of Lords referred to the “constitutional shift” brought about by the Human Rights Act, so that its no longer necessary to debate whether we have a right to freedom of assembly.  R (Laporte) v Chief Constable of Gloucestershire [2006] UKHL 55


	Kettling to be used only as last resort

To be lawful, crowd control measures by the police, such as kettling, must be resorted to in good faith, be proportionate and enforced for no longer than is reasonably necessary. Austin v Commissioner of Police of the Metropolis (2009) UKHL 5.
The police must have a reasonable apprehension of an imminent breach of the peace, i.e. that it is "likely to happen". Kettling had to be a last resort and no more intrusive than appeared necessary to avoid a descent into violence. This test of necessity would only be met in extreme and exceptional circumstances. Kettling a group of protesters at the G20 summit where the risk of a breach of the peace was not imminent, was an unlawful deprivation of liberty under Article 5. R (Moos and McClure) v Commissioner of Police of the Metropolis [2011] EWHC 957 (Admin). See also Castle et al v Commissioner of the Police of the Metropolis [2011] EWHC 2317 where kettling was justified as a breach of the peace was imminent. 

Freedom of expression and the media

	Responsibly written articles on matters of public interest are protected

The common law defence of qualified privilege in libel cases includes a public interest defence for the media. Reynolds v Times Newspaper (2001) 2 AC 127 Although this was developed in a case just before the HRA had come into force, but after it was passed, the court referred to the need for the common law to be developed and applied in a manner consistent with the right to freedom of expression (Article 10). The court listed ten matters to be taken into account in deciding whether the reporting was responsible. More recently, this list has been held to be guidance, not hurdles, and the defence is to be applied in a flexible and practical manner. Jameel v Wall Street Journal Europe [2006] UKHL 44 As a result, the media have much more freedom when reporting matters of public interest, where it may not be possible to subsequently prove the truth of the allegations, provided that they act responsibly and in the public interest.

	Anonymity orders set aside to protect media’s right to free expression

A group of media organisations successfully applied to set aside anonymity orders made in favour of individuals who were alleged to have links with Al-Qaeda and were suspected of facilitating acts of terrorism. The individuals had been designated under the Terrorism (United Nations Measures) Order 2006 and their assets were frozen. The Supreme Court had to weigh the competing claims of the right to free expression of the press (Article 10) and the right to respect for private life of a relative of two of the individuals (Article 8), who would be identified if the anonymity orders were lifted. The court ruled that, in the circumstances, there was a powerful general public interest in identifying the relative which justified curtailment of his right to respect for private life. The anonymity orders were therefore set aside. In the matter of Guardian News and Media Ltd and others Sub Nom Mohammed Jabar Ahmed and others v HM Treasury: Mohammed Al-Ghabra v HM Treasury: HM Treasury v R (Hani El Sayed Sabaei Youssef) [2010] UKSC 1

	Freedom of expression includes the right to receive information

The right to freedom of expression (Article 10) includes not only the freedom to impart information and ideas but also to receive. The media have been granted access to a hearing in the Court of Protection, The Court of Protection adjudicates about people who lack mental capacity to make decisions themselves. when such hearings had previously been closed. A v Independent News and Media and others [2010] EWCA Civ 343. 

Privacy

	Damages awarded for unjustified intrusion into private life 
Where an invasion of private life is a matter of legitimate public interest because a public figure had previously lied about the matter, there will be a strong argument in favour of freedom of expression under Article 10 that will often defeat a claim of privacy under Article 8. The publication of the fact that a public figure had taken drugs and was seeking treatment was necessary to set the record straight given her previous statements to the contrary, but the additional information published in the stories, including a photograph, was an unjustified intrusion into private life. Balancing the competing interests, the right to privacy under Article 8 outweighed the newspaper’s freedom of expression under Article 10 and damages were awarded for the breach. Campbell v Mirror Group Newspapers [2004] UKHL 22. See also Douglas v Hello! Ltd (2005) EWCA Civ 595 and HRH Prince of Wales v Associated Newspapers [2006] EWCA Civ 1776.


	Retention of DNA and fingerprint evidence a breach of right to private life 

The blanket and indiscriminate retention of fingerprints, cellular samples and DNA profiles of people suspected but not convicted of offences failed to strike a fair balance between the competing public and private interests. The court* ruled that it was a disproportionate interference with the right to respect for private life (Article 8) and could not be regarded as necessary in a democratic society. Marper v UK European Court of Human Rights Grand Chamber, 4 December 2008.  

Following this decision at the European Court of Human Rights, two men have brought a case in the domestic courts claiming that the retention of their DNA and fingerprints is a breach of their right to respect for private life (Article 8). One was arrested but released without charge, the other was charged of an offence but acquitted at trial. Both men had their requests to destroy their samples refused by the police, as there were no ‘exceptional circumstances’ for destroying them, as stated in the Association of Chief Police Officers guidelines. The court made a declaration under the HRA that those guidelines on retention of biometric data are unlawful because they are incompatible with Article 8. The court noted that it was the intention of the government to bring new legislation on this issue into force later this year. R (GC) v Commissioner of Police of the Metropolis; R(C) v Commissioner of Police of the Metropolis [2011] UKSC 21

	Local authority snooping on family is intrusion of private life
A council’s surveillance of a mother and her children to determine whether they lived within a school catchment area was ruled unlawful and a breach of their right to respect for private life (Article 8). The Council used surveillance powers given to it by the Regulation of Investigatory Powers Act 2000 but a tribunal found their use of the powers was improper and unnecessary. Paton v Poole Borough Council, decided by the Investigatory Powers Tribunal, 2 August 2010.


	Stop and search regime a breach of ECHR 

The stop and search powers under section 44 of the Terrorism Act 2000 are a breach of the right to respect for private life (Article 8). Under section 44 senior police officers can authorise the police to stop and search vehicles and people without the precondition of reasonable grounds of suspicion. Authorisations under section 44 covering the whole of Greater London have been made continuously for successive periods since section 44 came into force in February 2001. The court* ruled that the use of coercive powers conferred by anti-terrorism legislation to require an individual to submit to a detailed search of their person, clothing and personal belongings amounted to a clear interference with the right to respect for private life. The powers of authorisation and confirmation as well as of stop and search under s44-45 were not in accordance with the law, in violation of Article 8. Gillan and Quinton v UK, European Court of Human Rights 12.01.10

Family life

	Naming a deceased father on birth certificate

Dianne Blood successfully challenged the provision of the Human Fertilisation and Embryology Act 1990 which prevented her from registering her deceased husband as the father of her two children conceived by IVF on the children’s birth certificates. The provision was declared to be incompatible with the right to respect for private and family life (Article 8) and the right to be free from discrimination (Article 14). Blood and Tarbuck v Secretary of State for Health, 2003, unreported.  The law was amended by the Human Fertilisation and Embryology (Deceased Fathers) Act 2003. 

	Right to respect for family life includes establishing details of identity

A woman conceived by artificial donor insemination successfully challenged the decision by the Department of Health and the Human Fertilisation and Embryology Authority not to secure for her any information (even non-identifying information) relating to her donor parents. Referring to need for ‘flexible concept’ of family life and positive obligations, the High Court said that the right to respect for private and family life (under Article 8) means that everyone should be able to establish details of their identity, including a right to information about biological parents. Rose v Secretary of State for Health and Human Fertilisation and Embryology Authority [2002] EWHC 1593 (Admin) The law was amended through the Human Fertilisation and Embryology Authority (Disclosure of Donor Information) Regulations 2004 so that people conceived as a result of sperm, egg or embryo donation are able once they reach the age of 18 to request non-identifying information about their donor from the Human Fertilisation and Embryology Authority. 

	Lower rates of benefits to foster carers who were family members of the child than to non-relative foster carers was discriminatory
A successful challenge was made to a council’s blanket and inflexible application of limits on payments to family fosterers. The council had failed to submit any evidence justifying the levels paid. The benefit payments were encompassed by the local authority’s positive duties to respect family life (Article 8) so should not be made in a discriminatory manner. There was a difference in treatment on grounds of family status and a breach of the prohibition on discrimination (Article 14). R (L and others) v Manchester City Council,  High Court, 26.09.01 


	Unmarried couples protected from unjustified discrimination  

The Adoption (Northern Ireland) Order 1987, which said only married couples or single people could be considered as adoptive parents, was successfully challenged under the HRA by an unmarried couple. The court said their right to respect for family life (Article 8) was engaged and therefore the policy could not be applied in a discriminatory way (under Article 14, the prohibition on discrimination). As the HRA prohibited discrimination against married people, the court said it must follow that discrimination on the grounds of not being married must also be prohibited. The discrimination against unmarried couples would have to be justified. The court ruled that, although the state was entitled to consider that generally it was better for a child to be brought up by parents who were married, it was altogether another thing to say that no unmarried couples could be suitable adoptive parents. The presumption in the Adoption Order contradicted the fundamental adoption principle of the best interest of the child and was disproportionate. The court declared that the unmarried couple were entitled to apply to adopt a child. Re P and others [2008] UKHL 38

	Scheme to prevent sham marriages disproportionately interferes with right to marry

The scheme under the Asylum and Immigration (Treatment of Claimants, etc) Act 2004, which required certain people subject to immigration control to obtain a certificate of approval from the Secretary of State before they were allowed to marry, other than in an Anglican ceremony, was challenged under the HRA. The court said while states have the right to regulate marriage and to seek to prevent marriages of convenience, the conditions imposed by the scheme were relevant to immigration status but had no relevance to the genuineness of the proposed marriage. The scheme imposed a blanket prohibition on the exercise of the right to marry by all in the specified categories, irrespective of whether their proposed marriages were marriages of convenience or not (although there was a discretionary exception for compassionate circumstances). That was a disproportionate interference with the exercise of the right to marry under Article 12. The court used their powers under the HRA to read the legislation compatibly with Article 12. The court also made a formal declaration that the legislation was incompatible with the prohibition of discrimination (Article 14) as it discriminated between civil and Anglican marriages. R (Baiai) v Secretary of State for the Home Department [2008] UKHL 53. A remedial order under s10 HRA was laid before Parliament to abolish the certificate of approval scheme. Asylum and Immigration (Treatment of Claimants, etc) Act 2004 (Remedial Order) 2010.

Outside courts:
	Fostered children secure visits to their mother in supported care

A mother with mental health problems was placed in 24 hour supported care and her children were fostered. The agreed three meetings per week for the children were gradually reduced to just one a week due to the authority’s lack of staff. This greatly distressed the mother and children. The mother’s advocate invoked the children’s right to respect for family life (Article 8) and convinced the mental health team to invite children’s services staff to the next care programme approach meeting so that the children’s interests could be represented. The three visits per week were restored as a result. ‘The Human Rights Act – Changing Lives’, Second Edition, British Institute of Human Rights, 2008.

Protecting right to life

	Right to life can include positive obligation to protect life
The right to life under Article 2 not only prevents the State from intentionally taking life, it also requires States to take appropriate steps to safeguard life. The court* ruled that the State’s duty includes putting in place effective criminal law provisions to deter the commission of offences and law-enforcement machinery. Article 2 may also go beyond that to imply in certain well-defined circumstances a positive obligation on authorities to take preventative operational measures to protect an individual whose life is at risk from the criminal acts of another individual. This duty will be breached where it can be shown that the authorities failed to do all that could reasonably be expected of them to avoid a “real and immediate” risk to the life of an identified individual about which they knew, or ought to have known. Osman v UK European Court of Human Rights, 28 October 1998. 


	Jurisdiction of HRA extends beyond UK territory
The duty on public authorities under the HRA to comply with the Convention rights applies not only when a public authority acts within the UK but also when it acts outside the territory of the UK but within the jurisdiction of the UK. This will apply when the authority has effective control over the area outside the UK. A man who had died as a result of injuries sustained in a detention unit in a British military base in Iraq was "within the jurisdiction" of the UK and covered by the HRA. Iraqi civilians who, it was claimed, had been unlawfully killed by members of British armed forces in southern Iraq in 2003, had not been within the jurisdiction of the UK when they were killed because the British troops did not have effective control over the area where the killings occurred. R (Al-Skeini) v Secretary of State for the Defence [2007] UKHL 26 


	Soldiers on UK military bases in Iraq fall under the jurisdiction of the HRA 

A British soldier serving in Iraq who died from hyperthermia in a UK military base after complaining that he couldn’t cope with the heat, was subject to the jurisdiction of the HRA. The circumstances of this soldier’s death gave rise to concerns that there might have been a failure by the army to provide an adequate system to protect his life (Article 2). An inquest was necessary to establish by what means and in what circumstances he met his death. R (Smith) v Oxfordshire Assistant Deputy Coroner and Secretary of State for Defence [2010] UKSC 29.

Investigations into deaths

	Duty to investigate death in custody

Where a death has occurred in custody the state is under a duty to publicly investigate before an independent judicial tribunal with an opportunity for relatives of the deceased to participate. R (Amin) v Secretary of State for the Home Department [2003] UKHL 51. See also R (Middleton) v HM Coroner for Western Somerset [2004] UKHL 10; R (Takoushis) v HM Coroner for Inner North London et al [2005] EWCA Civ 1440 and D v Secretary of State for the Home Department [2006] EWCA Civ 143.


	HRA secures inquest into murder
The human rights organisation Liberty used right to life (Article 2) arguments to secure the re-opening of the inquest into the death of Naomi Bryant, who was killed in 2005 by convicted sex offender Anthony Rice. See http://www.liberty-human-rights.org.uk/news-and-events/1-press-releases/2010/bryantinquest-abandoned.shtml


Disability

	Duty to take positive action to secure physical integrity and dignity

Where a local authority knew that a disabled tenant’s housing was inappropriate and prevented her from having a normal family life, but did not move her to suitably adapted accommodation, they failed in their duty to take positive steps to enable her and her family to lead as normal a family life as possible and secure her physical integrity and dignity (under Article 8). Damages were due for this failure. R (Bernard) v Enfield [2002] EWHC 2282 Admin 

	Policies on lifting must consider competing rights

Health and Safety Executive guidance on manual lifting was updated in 2002, highlighting the need to comply with the HRA and the Disability Discrimination Act. It was aimed at a balance between health and safety policy and the needs and rights of disabled people. Health and Safety Executive, ‘Handling Home care: Achieving safe, efficient and positive outcomes for care workers and clients’, 2002.
A lifting policy should balance the competing rights of the disabled person’s right to dignity and participation in community life and the care workers’ right to physical and psychological integrity and dignity (Articles 3 and 8). Following a challenge under the HRA, East Sussex local authority amended its Safety Code of Practice on Manual Handling to include consideration of the dignity and rights of those being lifted. This was circulated to other local authorities, NHS trusts and care providers to encourage them to review their policies. R (A and B) v East Sussex County Council [2003] EWHC 167 (Admin) 

	Keeping autistic man in support unit against his and his family’s will violates HRA

A 21 year old man with autism and a severe learning disability who lived with his father moved into his local authority’s support unit for a couple of weeks when his father was ill, as part of his respite care regime. The local authority then kept him there for nearly a year, against his and his father’s wish whilst it considered a long-term residential placement. The Court of Protection The Court of Protection adjudicates about people who lack mental capacity to make decisions themselves. ruled that the positive obligation under Article 8 (the right respect for family life) meant that the removal of vulnerable adults from their relatives or carers could only be justified when the state would provide better quality of care. Keeping this man away from his home for almost a year was a breach of Article 8 HRA, and also Article 5 HRA (the right to liberty and to have a speedy decision by a court of the lawfulness of detention). Hillingdon London Borough Council v Neary [2011] EWHC 1377. 

Outside courts:
	Disabled married woman secures special double bed
A disabled women who was unable to leave her bed, needed a special bed which would allow carers to give her bed baths. Her authority refused her request to have a double bed so that she could continue to sleep next to her husband, even though she offered to pay the difference in cost between a single and double bed. After she invoked her right to respect for private and family life (Article 8), the authority agreed to pay the whole cost of the double bed. ‘The Human Rights Act – Changing Lives’, Second Edition, British Institute of Human Rights, 2008.


	Deaf patient challenged lack of interpreter during operation

Ms J, a profoundly deaf patient, was treated for a heart condition in Manchester in 2001. The hospital consultant refused to allow a British Sign Language interpreter into the operating theatre on health and safety grounds. This meant that during part of the procedure – carried out under local anaesthetic – Ms J was conscious but with no interpreter present was unable to communicate with medical personnel, which she found extremely frightening. She contacted RNID who reminded the hospital that qualified interpreters work to very high standards and follow a Code of Practice. The relevant human rights that the hospital should have considered included freedom of expression (Article 10), prohibition of discrimination (Article 14), and prohibition of degrading treatment (Article 3). The hospital admitted its error and apologised to Ms J, and agreed to provide an interpreter for future operations, ensuring the dignity and equal treatment of disabled patients. ‘Human Rights and the Human Rights Act’, Equality and Diversity Forum, June 2006. 

	Learning disabled couple challenge use of CCTV in their bedroom at night

A couple with learning disabilities were living in residential care with their child so that their parenting skills could be assessed by social services. CCTV cameras were installed to observe them performing parental duties, including in their bedroom, even though the baby slept in a separate nursery. The couple were distressed by the use of the cameras in the bedroom at night and successfully used their right to private life to get the cameras switched off during the night. ‘The Human Rights Act – Changing Lives’, Second Edition, British Institute of Human Rights, 2008.  

Age

	Before closing a care home, the effect on the residents must be investigated

Where a local authority residential care home was being closed, the authority had to ensure that any consultation investigated the effect of the closure on the residents’ emotional, psychological and physical health and comply with its obligations under the HRA. Cowl et al v Plymouth City Council [2001] EWCA Civ 1935 and R (Madden) v Bury MBC [2002] EWHC 1882



Outside courts:
	Older couple helped to stay together in care home

A husband and wife had lived together for over 65 years. He was unable to walk unaided and relied on his wife to help him move around. She was blind and used her husband as her eyes. They were separated after he fell ill and was moved into a residential care home. She asked to join him but was told by the local authority that she did not fit the criteria. After a public campaign by the family, supported by the media and older people’s organisations, which argued that the local authority had breached the couple’s right to respect for family life (Article 8), the authority agreed to reverse its decision and offered the wife a subsidised place in the care home with her husband. ‘The Human Rights Act – Changing Lives’, Second Edition, British Institute of Human Rights, 2008.

	Older woman supported to stay at home rather than move to residential care

An older woman was staying in hospital following a number of strokes. She suffered a range of trauma related mental health problems following her internment as a prisoner of war in WWII and was observed re-enacting various behaviours from this period. Against her wishes, the hospital sought to discharge her and move her into residential care on cost grounds. Her advocate was concerned that being in an institution was causing her regression and used human rights arguments that she should not be placed in residential care but allowed to return home as she wanted. As a result, funding was secured to support her care at home. ‘The Human Rights Act – Changing Lives’, Second Edition, British Institute of Human Rights, 2008.

Sexual orientation

	HRA provides protection against discrimination on grounds of sexual orientation

The courts have used their powers under the HRA to eliminate the discriminatory effect of para 2, Schedule 1 of the Rent Act 1977 which meant that the survivor of a heterosexual couple could become a statutory tenant by succession but the survivor of a homosexual couple could not (in breach of the prohibition on discrimination under Article 14, read in conjunction with the right to respect for private and family life under Article 8). Ahmad Raja Ghaidan v Antonio Mendoza [2004] UKHL 30 

	Same-sex partner given ‘nearest relative’ status

The same-sex partner of a detained mental health patient, whom the local council had refused to afford the status of ‘nearest relative’, challenged this decision under the right to respect for private life (Article 8) arguing  that private life includes issues of sexuality, personal choice and identity. The court accepted that same-sex partners should be covered by the co-habiting rule applied to heterosexual couples who qualify as ‘nearest relative’ after 6 months co-habitation. R (SG) v Liverpool City Council October 2002 (unreported)



Race and religion

	Changes to cell-sharing policies

Following the murder of a prisoner by his racist cell-mate and a successful challenge under the HRA for a public inquiry (under the right to life in Article 2), the Prison Service introduced changes to its policy and procedures relating to cell-sharing risks, allowing information-sharing to identify high risk factors. R (Amin) v Secretary of State for the Home Department [2003] UKHL 51 

	An attack against a religious group which is incompatible with the values of the ECHR will not enjoy the protection of Article 10
A member of the BNP who placed a poster in the window of his house depicting on of the Twin Towers in flames that said “Islam out of Britain” and “Protect British people” was convicted of an offence under section 5 of the Public Order Act and of committing the offence in a religiously aggravated way and fined. His appeal to the High Court was rejected Norwood v DPP [2003] EWHC 1564 (Admin) on the grounds that the restriction upon his right to freedom of expression (Article 10) was proportionate to the legitimate aim of protecting the rights and freedoms of others, given also the fact that the speech arguably fell within Article 17 of the Convention (no right to act with the aim of destroying the rights in the Convention). Art 17: “Nothing in the Convention may be interpreted as implying for any State, group or person any right to engage in activity or perform any act aimed at the destruction of any of the rights and freedoms set forth herein or at their limitation to a greater extent than is provided for the in Convention.” His appeal to the European Court of Human Rights was found inadmissible because the anti-Islam images were a public attack on all Muslims in the UK and fell within Article 17, being incompatible with the values proclaimed in the Convention, so did not enjoy the protection of Articles 10 or 14 (prohibition on discrimination). Norwood v UK (2005) 40 EHRR SE11


	A school uniform did not breach the right to religion

A uniform policy that did not allow students to wear a jilbab did not breach their right to manifest their religion (Article 9), and that even if it did, the school’s decision was objectively justified. The court stressed the need in some situations to restrict freedom to manifest religious belief, the value of religious harmony and tolerance between opposing or competing groups and of pluralism and broadmindedness and the need for balance and compromise. R (Begum) v Denbigh High School [2006] UKHL 15. See also R (X) v Y School [2006] EWHC 298 (Admin). New guidance was issued to schools by the Department for Children, Schools and Families stating that schools must be sensitive to the needs of all pupils and should consult the community, parents and pupils before setting or changing a uniform policy. Schools must act reasonably in accommodating pupils’ requirements but may have to balance the rights of an individual against the best interests of the whole school community. It is for a school to determine what sort of uniform policy is appropriate for it. See www.teachernet.gov.uk/management/atoz/u/uniform



Gender

	Separation of mother and baby in prison requires flexibility
Following a challenge to the blanket Prison Services rule, requiring compulsory removal of all babies from imprisoned mothers at 18 months, the Prison Service amended the requirements for the operation of Mother and Baby Units. The removal of the child had to be a proportionate interference with her right to respect for family life (Article 8). It was necessary to consider the individual circumstances and whether it was in the child’s best interest to be removed. R (P and Q) v Secretary of State for the Home Department [2001] EWCA Civ 1151


	HRA protects against modern-day slavery

The Metropolitan police accepted that their failure to investigate a victim’s report of threats and violence by her employer, who withheld her passport and wages, had breached the prohibition of slavery and forced labour (Article 4) after the human rights organisation Liberty took judicial review proceedings under the HRA. The police agreed to reopen the investigation and the employer was found guilty of assault. See http://www.liberty-human-rights.org.uk/news-and-events/1-press-releases/2010/28-05-10-justice-for-victim-of-modern-day-slavery.shtml

Outside courts:
	Woman fleeing domestic violence helped to find accommodation
A woman fleeing her violent husband, who moved towns with her children whenever he tracked them down, eventually arrived in London and was referred to the local social services department. Social workers told the mother that she was an ‘unfit’ parent and that she had made the family intentionally homeless. An advice worker helped the mother challenge this claim using the right to respect for family life (Article 8) and prevented the children being placed in foster care. Instead the family was offered help to secure accommodation. ‘The Human Rights Act – Changing Lives’, Second Edition, British Institute of Human Rights, 2008. 


Children 

	Unnecessary physical restraint of young people in custody is a breach of HRA 

The Secure Training Centre (Amendment) Rules 2007 allowed officers working in these institutions for young offenders to physically restrain and seclude a young person to ensure ‘good order and discipline’. These amendments were passed with very limited consultation and with no race equality impact assessment. The court ruled that any system of restraint that involves physical intervention against another’s will and carries the threat of injury or death, engages the prohibition on inhuman and degrading treatment (Article 3). This is particularly so when it applies to a child who is in the custody of the state. The Secretary of State could not establish that the system was necessary for ensuring ‘good order and discipline’ and the Rules breached Article 3. The Rules were quashed. R (C) v Secretary of State for Justice [2008] EWCA 882.

	Procedural rights for children in decisions affecting their family life

The right to respect for private and family life (Article 8) affords children procedural rights in relation to decision-making processes which fundamentally effect their family life. If the child has sufficient understanding, and direct participation in such proceedings would not pose an obvious risk of harm, separate representation may be required. The court had to accept, in the case of articulate teenagers, that the right to freedom of expression (Article 10) and participation outweighed the paternalistic judgment of welfare. Mabon v Mabon [2005] EWCA Civ 634

	Right to religion did not allow corporal punishment in schools

Although the ban on corporal punishment in schools did interfere with parents and teachers right to manifest their religion (Article 9), this interference was necessary in a democratic society for the protection of the rights of children. The court ruled that corporal punishment involved deliberately inflicting physical violence and its ban was intended to protect children against the distress, pain and other harmful effects this infliction of physical violence might cause. The means chosen to achieve that aim were appropriate and not a violation of the right to manifest one’s religion. R (Williamson) v Secretary of State for Education and Employment [2005] UKHL 15

Outside courts:
	Young girl with learning disabilities secures school transport

A local authority had a policy of providing school transport for children with special educational needs living more than 3 miles from their school. A young girl with learning disabilities lived 2.8 miles from the special school she attended but was denied the transport, despite being unable to travel independently. A parent supporter helped the girl’s mother to challenge the decision using the right to respect for private life (Article 8), given the failure to consider her special circumstances, and the decision was reversed. ‘The Human Rights Act – Changing Lives’, Second Edition, British Institute of Human Rights, 2008. 

Mental health

	Reversal of onus of proof in mental health cases
The Mental Health Act 1983 was successfully challenged under the HRA, leading to an amendment to put the burden of proving that continued detention for treatment for mental illness is justified under the right to liberty (Article 5) on the detaining authority, and not the patient. The court made a formal declaration of incompatibility under the HRA, which was followed by a fast-track remedial order to bring the law into line with Article 5. R (H) v Mental Health Review Tribunal (North and East London Region) [2002] QBD 1


	Protection of an incapacitated person in a psychiatric hospital
Where an autistic man, who lacked the capacity to consent or object to medical treatment, was admitted as an ‘informal patient’ at a psychiatric hospital and then eventually detained under s5(2) of the Mental Health Act, he successfully challenged the time spent in the psychiatric hospital as an informal patient as a deprivation of his liberty (Article 5). The court* said that the right to liberty is too important in a democratic society for a person to lose its protection because they may have given themselves up to be taken into detention, especially when it is not disputed that someone is legally incapable of consenting to or disagreeing with the proposed action. The lack of procedural safeguards (fixed procedural rules by which the admission and detention of compliant incapacitated persons was conducted) gave rise to a violation of Article 5(1). HL v UK European Court of Human Rights, 5 October 2004.


Destitution of asylum seekers

	Restrictions and deprivations on asylum seekers should not result in inhuman or degrading treatment
A group of asylum seekers were excluded from support for accommodation and essential living needs under asylum legislation They were excluded from support granted under the Immigration and Asylum Act 1999 Part VI by the Nationality, Immigration and Asylum Act 2002 s.55(1). because the secretary of state had decided that they had not made their claims for asylum as soon as reasonably practicable after their arrival in the UK. They challenged this under the HRA. The court ruled that as soon as an asylum seeker makes it clear that there is an imminent prospect of his treatment reaching inhuman and degrading levels (Article 3) – such as sleeping in street, being seriously hungry and unable to satisfy basic hygiene requirements – the secretary of state had a power under asylum legislation and a duty under the HRA to avoid it. R (Limbuela and others) v Secretary of State for the Home Department [2005] UKHL 66 Following the court’s decision, the Immigration and Nationality Directorate adopted a new approach to s55 to comply with the CA judgment: “no claimant who does not have alternative sources of support, including adequate food and basic amenities, such as washing facilities and night shelter, is refused support.” Home Office, ‘Asylum Statistics: 4th quarter 2005 UK’, 2005.


No torture 

	Evidence procured by torture must not be admitted in court

The Special Immigration Appeals Commission (Procedure) Rules 2003, which said the Commission could receive evidence that would not be admissible in a court of law, did not extend to statements procured by torture. The Commission could not receive evidence that had or might have been procured by torture inflicted by officials of a foreign state even without the complicity of the British authorities. This conclusion was based on the common law rule excluding evidence procured by torture and gave effect to the absolute prohibition against torture in Article 3. The Commission should refuse to admit evidence if it concluded on a balance of probabilities that the evidence had been obtained by torture. If the Commission was left in doubt as to whether the evidence had been obtained by torture, then it should admit it, but it had to bear its doubt in mind when evaluating the evidence. A and others v Secretary of State for the Home Department [2005] UKHL 71 



	Deportation where there is a real risk of torture would violate ECHR 

Deporting an individual to a country where there was a real risk that they would be subjected to torture, inhuman or degrading treatment would be a breach of Article 3. The court* ruled that it is not possible to weigh the risk of ill-treatment against the reasons put forward for the expulsion in order to determine whether the responsibility of a State is engaged under Article 3. The prospect that the person might pose a serious threat to a community if not returned to his country of origin did not reduce in any way the degree of risk of ill treatment that the person may be subject to if deported. Saadi v Italy European Court of Human Rights Grand Chamber, 28.02.08

Liberty

	Detention of suspected international terrorists without trial is breach of HRA 
A group of foreign nationals who had been certified by the secretary of state as suspected international terrorists under the Anti-terrorism, Crime and Security Act 2001, and detained without charge or trial, challenged their detention. The House of Lords formally declared that s23 of the Anti-Terrorism, Crime and Security Act was incompatible with the HRA as the detention provisions were disproportionate and discriminated on the ground of nationality or immigration status. The measures did not rationally address the threat to the security of the UK presented by Al Qaeda terrorists because they did not address the threat presented by terrorists who were UK nationals. The detention of some suspects and not others, defined by nationality or immigration status, violated the prohibition of discrimination (Article 14) and could not be justified. The provisions were repealed by the Prevention of Terrorism Act 2005, which put in place a new regime of control orders. A and others v Secretary of State for the Home Department [2004] UKHL 56 The claimants received (modest) damages for the violation of their right to liberty (Article 5) at the European Court of Human Rights. A and others v UK, European Court of Human Rights Grand Chamber, 19.02.09


	Control orders must not violate right to liberty

The non-derogating control orders imposed on a group of Iraqi and Iranian asylum seekers under the Prevention of Terrorism Act 2005, which, among other things, imposed an 18-hour curfew and prohibited social contact with anybody who was not authorised by the Home Office, amounted to a deprivation of liberty contrary to Article 5. The government responded by issuing new orders, subjecting the men to less restrictive conditions. Secretary of State for the Home Department v JJ and others [2007] UKHL 45. See also Secretary of State for the Home Dept v AP [2010] UKSC 24 where a control order which required  the controlee to move 150 miles from his family was also found to breach Art 5 and the residence requirement was quashed by the Supreme Court.

Fair trial

	Secret evidence in control order cases violates right to fair trial

Control orders have also been successfully challenged under the right to a fair trial (Article 6) due to the use of ‘secret’ evidence. The right to a fair hearing means that a defendant must be given sufficient information about the allegations against him to enable him to give effective instructions to the special advocate representing him. Secretary of State for the Home Department v AF and others [2009] UKHL 28. A trial will not be fair where the case against the ‘controlled person’ is based on ‘closed materials’, the nature of which is not disclosed to them. As a result of the case, the Home Secretary has revoked two control orders rather than disclose the ‘secret’ evidence against the ‘controllees’. See Secretary of State for the Home Department v AN [2009] EWHC 1966 (Admin). A further control order was quashed by the Court of Appeal on the basis that evidence relied upon to impose it was too vague and speculative; BM v Secretary of State for the Home Department [2011] EWCA Civ 366.

The government sought to get around this problem by introducing control orders with lighter, more limited obligations on ‘controlled persons’ that they said did not require them to disclose further evidence (the ‘controlled persons’ were still required to report to a police station daily and give two days written notice if they wished to sleep outside their present address). The High Court rejected the government’s argument and ruled that there was an “irreducible minimum” of information that had to be provided even in the case of light control orders: “the approach to disclosure is the same for any control order”. Secretary of State for the Home Department v BC and BB, QBD (Admin), decided 11/11/09.
































* In this case the European Court of Human Rights 


