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Proposals for the Reform of Legal Aid in England and Wales
Response from Mind and Rethink
About Mind

Our vision is of a society that promotes and protects good mental health for all, and that treats people with experience of mental distress fairly, positively, and with respect.

The needs and experiences of people with mental distress drive our work and we make sure their voice is heard by those who influence change.

Our independence gives us the freedom to stand up and speak out on the real issues that affect daily lives.

We provide information and support, campaign to improve policy and attitudes and, in partnership with independent local Mind associations, develop local services.

We do all this to make it possible for people who experience mental distress to live full lives, and play their full part in society.

About Rethink

Rethink, the leading national mental health membership charity, works to help everyone affected by severe mental illness recover a better quality of life.

We were founded over 30 years ago to give a voice to people affected by severe mental illnesses like schizophrenia and today, with around 10,000 members, we remain determined that this voice will be heard. We help over 52,000 people every year through our services, support groups and by providing information on mental health problems. 
Our aim is to make a practical and positive difference by providing hope and empowerment through effective services, information and support to all those who need us. We believe that all those who experience severe mental illness are entitled to be treated with respect as equal citizens.
Executive summary
As the leading mental health charities in England and Wales, Mind and Rethink are responding jointly to the Government’s Green Paper proposing reforms to the legal aid system in the two nations. Together, we represent many thousands of people with mental health problems, carers and local service providers, and our experience confirms that access to free legal advice and representation is hugely important for people with experience of mental distress, who are one of the most disadvantaged and stigmatised groups in society. People rely on legal aid for a range of issues, including debt, employment, housing, welfare benefits, discrimination and mental health detention cases. People with experience of mental distress are more likely to have difficulties in these areas, often clusters of multiple issues which are interlinked with their mental health problem, so access to legal aid can be a key part of managing their condition.
Both our organisations have direct experience of issues relating to legal aid. Mind runs a general information line and a specific legal advice line, which provides advice on mental health law, mental capacity law, discrimination, community care and human rights. Mind also provides legal advice and information via our website and publications on mental health issues, including our series of Mind rights guides on a range of legal issues. Altogether, at a national level we process around 5000 legal enquiries each year, many of which we signpost to legal aid support for a range of issues. As part of Mind’s federated structure, independent local Mind associations around the country provide local services, including debt advice, employment support and advocacy, and often support their service users to access legal aid. Although Mind does not have a legal aid contract directly, all our legal and information services presuppose the existence of a free legal advice and representation system for people who are unable to access private funding for legal services.
Rethink runs an advice and information service, providing expert advice and information to people with severe mental illness and other mental health problems and those that care for them, as well as giving help to health professionals, employers and staff. Advice is provided by email and via our advice telephone line, and thousands of enquiries are processed each year. We advise on issues including debt, welfare benefits, housing, criminal justice, employment, discrimination, mental health law, mental capacity and community care, as well as providing assistance with inquests, complaints and other ongoing casework. A wide range of information is available in print and video formats, through Rethink’s dedicated Mental Health Shop. 

Our response is informed by this experience of providing advice and information services, plus consultation with our networks of people with mental health problems and local voluntary sector service providers, including local Mind associations and Rethink services and groups around England and Wales. Rethink has additionally carried out a specific online survey in relation to those issues raised by the consultation which are most likely to be of concern to mental health service users and their carers/families. The survey closed on 9 February 2011. 93% of respondents to this survey identified themselves as mental health users or carers. The results are referred to at various points in this response by way of supporting evidence. The full list of questions is appended to this response, together with questions Mind distributed to local Mind associations, whose feedback is cited throughout.
Given our experiences, we are deeply concerned about the impact of the proposed reforms on people with mental health problems. Such a radical overhaul of the system, at a time when concurrent reforms to the welfare, housing benefits and social care systems are underway, can only further damage access to justice for people who are already vulnerable and marginalised in society, and are facing a raft of policy changes generating much uncertainty. We therefore welcome the opportunity to respond to the Green Paper and urge the Government to heed our concerns before taking their reforms further. We have only answered those questions about which we have relevant experience. 

In summary, our key concerns relate to three areas:

· Scope: the blanket removal of many areas of civil law from legal aid funding will prevent many people with mental health problems from accessing legal support for issues that cannot be neatly delineated into different types and are often central to managing their mental health. Other forms of advice for these issues are not available or appropriate for this group.

· Access: the proposed single telephone gateway will act as a barrier to accessing legal aid support that is available, as people with mental health problems often rely on face-to-face services where they can be accompanied by an advocate or other supporter. Communication difficulties or distress arising from their condition, coupled with the complexity of cases, mean this gateway alone is insufficient.

· Financial eligibility: given people with mental health problems are more likely to be living on a low income, with an estimated 75 per cent reliant on some kind of state benefit, the proposed changes will create a significant barrier to access. 
Overall, these proposals are likely to have a disproportionate impact on people with mental health problems – the issues removed from scope are more likely to affect people with mental health problems, while the impact of the reforms will hit people particularly hard, as they are less likely to be able to self-represent their case due to their condition. There is a significant body of research which demonstrates the circular relationship between civil justice issues and mental health problems.
 That is to say, people with mental health problems are more likely to experience civil justice issues, and the distress caused by civil justice issues contributes to poor mental health. This creates a downward spiral which will be exacerbated by the removal of access to legal aid from those areas where mental health service users have most recourse to it. We are concerned that the consequent discriminatory effect of these proposals on people with mental health problems is not covered in the equality impact assessments to support the Green Paper, which in general are insufficiently thorough.
Aside from the equality arguments, there is a cost argument against these proposals. The Government’s stated driver for these reforms is to save money by reducing the legal aid budget – but the knock on effect to other services when legal problems are not nipped in the bud, but snowball into a crisis, will cost the state more in the long run. As cases are not settled or conducted with expert advice or assistance, and the number of litigants in person increases, this will also place an additional burden on other parties to proceedings and on the courts. These cases will also have knock-on effects on services such as the NHS and social services/local authorities, as stress-related illnesses result in people needing recourse to these services on a longer-term basis.
 This will compound the fact that even without these reforms, need for services is increasing as the prevalence of mental health problems is rising.
 As an alternative to these proposals, the Government should urgently review other cost drivers identified by the Law Society in their recent review of the system, including the administrative costs of the current legal aid system and procedural inefficiencies of the court systems.
 This fits squarely within the fiscal context in which responses to the Green Paper are requested.
We therefore urge the Government to rethink these proposals, particularly in the wider context of reforms and reductions to a range of public services and social welfare provisions that many people with mental health problems rely on. This will lead to a greater need for legal advice and representation for people that are already most marginalised in society, so legal aid may be the last safety net people have for upholding their rights and obtaining equal access to justice. The impact of taking this safety net away could be severe indeed. When asked as part of Rethink’s survey what the possible consequences of removal of access to legal aid would be, common responses included increased stress and anxiety, homelessness and suicide.
Scope

Question 1: Do you agree with the proposals to retain the types of case and proceedings listed in the paragraphs 4.37 to 4.144 of the consultation document within the scope of the civil and family legal aid scheme? Please give reasons.

Mind and Rethink welcome the Government’s decision to protect all these areas of law, particularly to retain legal aid funding for issues relating to detention under the Mental Health Act and in relation to community care needs. We agree that it is essential at a minimum to retain legal aid for these types of cases, given the seriousness of the issues at stake and the vulnerability of the people who need it. However, the decision to retain these discrete areas of law alone will be inadequate both to protect these most vulnerable of people and to achieve the Government’s aims of long term cost savings, for two main reasons. First, people with experience of mental distress rarely have single defined problems that fit into neat categories. Secondly, limiting advice to crisis point situations is less effective and ultimately more expensive than giving early support to prevent a crisis developing.
The Government proposes to retain cases such as risk to life or of physical harm, liberty, state intervention in family affairs, homelessness and judicial review, which we agree are important. The fact is, however, that many of those areas proposed to be cut could equally involve these retained issues. Responses to Rethink’s survey indicate that lack of access to advice on these other areas, such as welfare benefits and employment, could easily result in exacerbated social problems, and even lead people to consider suicide (it is striking how frequently this was mentioned). This demonstrates the impracticability of separating the types of cases to be cut and retained in the manner proposed.
Mind and Rethink accept the reasoning that underpins the decision to retain funding for mental health legal issues; that “many of this client group will be vulnerable and are unlikely to have capacity to represent themselves” (4.92). We would add that given the Mental Health Act provides the means to legally deprive people of their liberty, it is absolutely essential that legal aid is available to empower people to challenge such decisions, as an important counterbalance to those powers. Likewise, our experience accords with the Government‘s recognition that people with community care problems need access to legal advice, as they are likely to be “very vulnerable people who may not be able to represent their own case” in matters that affect their ability to live independent lives (4.59).
However, we are deeply concerned that the Government is considering limiting advice to crisis point situations such as these. Elsewhere, the Government recognises the value of prevention services to prevent problems snowballing into a crisis, with all the associated costs for other public services.
 Moreover, from our experience of providing advice to people with experience of mental distress, who often have clusters of problems, we do not consider that the discrete areas of advice exempted from cuts can be neatly delineated in the manner proposed. Where problems are inextricably linked, it is a false economy to only provide advice on certain issues. We illustrate this with reference to two of the areas that are proposed to be partially retained – housing and debt (only where there is risk of homelessness) and discrimination proceedings.

1. Housing and debt
The very same “vulnerable people” that the Government identifies as requiring advice in areas of mental health and community care will also require timely housing and debt advice to promote their independence and prevent crises. Under the proposals, hospital inpatients will be entitled to mental health legal aid but not for advice on debt or housing. Moreover, the difficulties for people with mental health problems do not end when they are discharged from hospital or compulsory treatment in the community – quite the opposite. Losing the safety net of legal aid on discharge could be devastating for many people, whose recovery may be severely impeded by the lack of available advice on issues such as debt, housing, welfare benefits and employment.
The equality impact assessments for housing and debt do in fact recognise that disabled people (including people with mental health problems) are more likely to have debt and housing problems that require legal advice.
 This analysis accords with our experiences and research. 55% of the respondents to Rethink’s survey indicated that they had sought independent advice on debt, and 65% on housing.  Mind’s experience of legal advice and casework is that having mental health problems can often be associated with financial and housing difficulties. Mind’s In the red report demonstrates the circular relationship that exists between debt and mental health – that being in debt can negatively impact on mental health, while people with mental health problems are more likely to fall into debt – finding that 78 per cent of respondents with problem debt had been threatened with legal or court action.
 This evidence shows that restricting access to debt and housing advice only to people who have an immediate risk of homelessness is likely to have serious consequences for people experiencing mental distress.
Psychiatric hospital inpatients, whether they are detained under section or admitted informally, require aftercare arrangements to be in place before they can be discharged. The Code of Practice to the Mental Health Act states that a thorough aftercare assessment is likely to include considering “assistance in welfare rights and managing finances” and assessing whether patients have “suitable accommodation”.
 These legal protections recognise that one consequence of experiencing a mental health crisis may be a decrease in or temporary loss of capacity to manage finances such as paying bills and rent, claiming benefits or budgeting effectively, which may lead to problem debt and potentially eviction. In some cases, without legal advice on housing, debt or benefit matters, a patient may be unable to leave hospital. Mental health and community care legal issues relating to safe discharge from hospital are therefore intimately connected with the need for legal advice about housing and debt. To separate them in the manner proposed by Government is unworkable in practice and likely to have unintended negative impacts on those affected.
Likewise, people living in the community with mental health conditions may experience increased difficulty in managing their finances or housing as a consequence of their symptoms. Excessive spending can be a symptom of bipolar disorder, while a person with severe depression or anxiety may be unable to face opening post, handling telephone enquiries, or completing essential forms, which can mean debt or housing problems spiral into a crisis. Delay in access to advice for these key issues can increase distress and exacerbate mental health problems, as recent research has indicated.
 
The failure to provide early preventive help, if housing and debt advice are limited only to situations where there is an immediate risk of homelessness, may therefore not only impact on the ability of hospitals to rehabilitate and discharge patients, but also directly on people who are vulnerable in the community because of their mental health conditions. This is likely to have adverse costs consequences for the NHS, if people cannot resolve their problems, leading to a further mental health crisis requiring expensive acute care. Similarly, if housing advice is not available until a home is at risk, it may be too late for steps to be taken to prevent a person becoming homeless, resulting in an increased burden on the local authority in rehousing costs. The equality impact assessments that examine the proposals on scope take no account of this consequent increased expenditure for local authorities or health providers.

At a practical level, we do not understand how it can be possible to draw a clear line as to when a person can be deemed to be at “immediate” risk of homelessness and when they are not. For example, failure to make a timely claim for housing benefit because of lack of welfare rights advice may mean loss of your home months later. This decision will be crucial in deciding whether a client can have legal advice, yet in housing, as in other areas of social welfare law, it is impossible in reality to separate the issues in the manner assumed by the Green Paper.
2. Discrimination proceedings
We welcome the Government’s recognition that the importance of this legal issue alone, irrespective of other considerations, guarantees that this should remain in scope. People with experience of mental distress regularly experience discrimination, as our research for Time to Change, Mind and Rethink’s joint anti-stigma campaign, shows. We found that nine out of ten people with a mental health problem have been discriminated against at work, at home or in the community, while stigma and discrimination stops 71 per cent of service users doing what they want to do.
 Access to free legal advice and representation on these matters is therefore crucially important for people with mental health problems.
However, although discrimination cases will still be within the scope of legal aid, they are frequently experienced within the context of other legal problems, such as employment or education. For example, people with mental health conditions frequently encounter discrimination in employment, but do not necessarily understand or identify the problem they are experiencing as one of disability discrimination. The disability discrimination issue will often be intrinsically linked to other employment difficulties such as general questions of terms and conditions, unfair dismissal or redundancy. Only by accessing general employment advice does the employee learn about their discrimination protection and their right to make a claim. Similarly, discrimination problems may arise in accessing services or claiming benefits, but a victim of disability discrimination may only perceive a need for general consumer advice or welfare rights advice and will not be able to identify or understand that there is a discrimination legal issue.
From our experience, people often do not realise that they have a potential discrimination claim until they have received initial legal advice on the related civil legal issue from someone with relevant expertise. By taking most civil claims out of the scope of legal aid, it is therefore far less likely that such discrimination cases will see the light of day. This will have a hugely detrimental impact on people with mental health problems, given the extent of discrimination faced. It is also unclear in the proposals how the Government envisages the system working in practice, if discrimination claims can be funded by legal aid, but the issues the discrimination is related to cannot. In addition to adding complexity to the system, this could act as a substantial financial barrier, if people fear that by taking a discrimination case they may have to contribute to the costs of representation for the related issue.
Question 3: Do you agree with the proposals to exclude the types of case and proceedings listed in paragraphs 4.148 to 4.245 from the scope of the civil and family legal aid scheme? Please give reasons. 
Mind and Rethink strongly oppose the proposals to severely limit the scope of legal advice and representation funded by legal aid. As Mind’s ‘Another assault’ research has found, people with mental health problems already face significant barriers to justice.
 The proposed changes to legal aid would only make matters worse and leave people with mental health problems without recourse to justice in many areas that are central to effectively managing a mental health condition. We are particularly concerned about the removal of the areas set out below. Our concerns are increased by the fact that, in relation to clinical negligence, debt and welfare benefits, the Green Paper specifically recognises that those affected are more likely to be particularly vulnerable, ill or disabled. 
· Clinical negligence – these cases are often complex, requiring detailed expert evidence (particularly when they relate to mental health issues), and can take years to resolve. 95% of respondents to Rethink’s survey indicated that the Government should keep legal aid funding for advice in relation to clinical negligence, and 97% indicated that they would not feel able to deal with problems relating to clinical negligence on their own. Most respondents felt that this is a technical area, which requires the input of a specialist lawyer. Our experience is that, even where legal aid is theoretically available, clients can have particular difficulties finding a lawyer who is prepared to take on a clinical negligence case where it involves mental health. This will only become more difficult if legal aid funding is removed.
· Debt – people with mental health problems are three times more likely to be in debt
 and there is a circular relationship, whereby debt can negatively impact on a person’s mental health, while living with a mental health problem increases the likelihood of falling into debt.
 Timely debt advice is therefore crucial to managing mental health, as the Government’s own mental health strategy recognises.
 87% of respondents to Rethink’s survey indicated that the Government should keep legal aid funding for debt advice, and 87% indicated that they would not be able to deal with problem debts on their own. Many indicated that dealing with creditors is particularly stressful, and they are insufficiently sure of their rights to be able to do so effectively, especially where particularly aggressive creditors are involved. The Green Paper refers to National Debtline as an alternative source of help. National Debtline is a telephone-based, self-help service. With such a high proportion of respondents to Rethink’s survey indicating that they would not be able to deal with debts on their own, and bearing in mind the particular difficulties mental health service users have with using telephone services (as set out more fully in our response to Questions 7, 8 and 9), it is clear that it would not provide a viable alternative for those with mental health problems.   
· Employment – people with mental health problems face a range of issues in relation to employment, which may be driven by underlying discrimination but cannot be detected or successfully claimed as such. Issues such as unfair dismissal are complex and there are few other sources of assistance, while legal help employment advice is of benefit to Employment Tribunals, reducing the length of hearings and cost to the system. We also question the statement in the Green Paper that employment cases “are generally concerned with monetary damages or earning potential”, as they can be about more than money. Unfair dismissal claims, for example, can also include a claim for reinstatement, and protection of reputation (these factors often being of far greater importance than any potential monetary damages). We also disagree with the assertion that those bringing these claims are unlikely to be particularly vulnerable. It may be a claimant’s particular vulnerability which has caused him or her to be unfairly treated in the first place. 94% of respondents to Rethink’s survey indicated that the Government should keep legal aid funding for employment advice, and 91% indicated that they would not be able to deal with problems relating to their employment on their own. It was also highlighted that people may need representation, in order to be taken seriously by an employer at an early stage. Without this representation, more cases may reach tribunal stage. 
· Housing – research shows that mental ill health is frequently cited as a reason for tenancy breakdown, while housing problems are frequently cited as a reason for a person being admitted or re-admitted to inpatient mental health care.
 Removing legal aid from all but crisis situations where homelessness is imminent will be devastating for the people involved and costly for the state overall. 90% of respondents to Rethink’s survey indicated that the Government should keep legal aid funding for housing advice, and 78% indicated that they would be unable to deal with problems relating to housing on their own. 
· Immigration – removing non-asylum immigration advice or representation from the scope of legal aid will have devastating impacts on people with issues such as refugee family reunion, domestic violence, or deportation. Immigration cases are highly complex, usually involving the article 8 right to family life under the Human Rights Act, and are often not a matter of personal choice. Navigating complex Immigration Rules while facing separation from family and home can significantly impact on mental health. It is not feasible for people to represent themselves on these issues. 
· Asylum support – the mental distress experienced by refugees and asylum seekers is often considerable due to the extreme and often lengthy disruption to their lives, as Mind’s research has shown.
 Post traumatic stress disorder, lack of English language skills, isolation from friends and family, and unfamiliarity with UK systems all make it very difficult for asylum seekers to navigate the asylum support process, including complex regulations and a pressurised appeal process for which legal aid is already denied. Refusal of asylum support can leave someone destitute and homeless and ultimately much less able to engage with the asylum process. 
· Welfare benefits – an estimated 75 per cent of people with mental health problems are reliant on one or more state benefits, and the current pace of reform to the welfare benefits system means a right to recourse and appeal is even more crucial, particularly given the current high rates of success at overturning Work Capability Assessment decisions due to ongoing problems with the assessment. Those on welfare benefits will necessarily be on a low income and will not be able to afford to pay for advice privately. 88% of respondents to Rethink’s survey indicated that they had taken independent advice on welfare benefits, 94% indicated that the Government should keep legal aid funding for welfare benefits advice, and 78% indicated that they would not feel able to deal with problems in relation to welfare benefits on their own.  
In addition to our concerns about these specific issues, we reject the assumptions that underpin the proposals to limit scope, for the reasons we outline thematically below.
1. Legal problems are often interlinked, closely related to a person’s mental health condition, and cannot be treated as discrete issues

Underlying the proposals is an erroneous assumption that legal issues are discrete and can be addressed independently. Our experience is that people with mental health problems are likely to have a cluster of interlinked legal problems which are directly associated with their medical condition, relating to many of the areas of advice proposed to be excluded. For example, a person with severe and recurring depression may lose their job, leading to difficulties in paying a mortgage, followed by problems claiming JSA /ESA or related benefits. To prevent this crisis from spiraling, the person needs timely, detailed legal advice on housing, debt, benefits and possibly employment rights simultaneously. A lack of advice in any one of these areas will have serious direct consequences for that individual, and for these reasons, Mind and Rethink are deeply concerned about the impact of the proposed changes to the scope of legal aid and advice on people with mental health problems. 
From Mind’s campaigning and project work with, refugee, asylum seeker and migrant communities, we are also aware of many migrants with mental health problems – some of whom have experienced torture. On top of the cluster of problems highlighted above, these people may additionally have a need for immigration advice to ensure that they can secure their status and reunite their families. Language and cultural difficulties further exacerbate their ability to understand their rights and to represent themselves. For these reasons we also oppose the removal of all non-asylum immigration advice and representation from the scope of legal aid.

We note with concern the lack of any detailed and accurate figures available in relation to the number of disabled people likely to be affected by these proposals, although the impact assessments do acknowledge that disabled people may be disproportionately affected.
 It appears even from the incomplete figures that in areas of clinical negligence, debt, education, tort/public negligence and housing, disabled people generally may be disproportionately affected by loss of legal aid advice in these areas. Within this, people with mental health problems may be further disproportionately affected, given the cluster of complex problems they are likely to face. We are disappointed that the impact assessments only consider disabled people as a broad group, without exploring the impact on people with different impairments and health conditions.

Given the public sector duty under the Equality Act 2010 to ensure equal access to services for disabled people, including people with mental health problems, we urge the Government to reconsider these proposals, which will have a disproportionate impact on people with mental health problems, as they are more likely to face the legal issues the Government is seeking to remove from scope.
2. People with mental health conditions may be more likely to encounter difficulties in understanding their rights and presenting their case

A further incorrect assumption in the proposals is that some areas of law are relatively straightforward, so litigants will be able to understand and apply the law and represent themselves. This is far from the case in general, but particularly where the litigant has mental health problems. In fact, this is expressly recognised within the consultation document, at paragraph 4.92 (which relates to the retention of mental health cases within legal aid), “...many of this client group will be very vulnerable and are unlikely to have the capacity to represent themselves properly at a tribunal without legal assistance”. Clearly, people with mental health issues will not only be involved in mental health law cases. 
To give an example, the legal issues relating to entitlement to housing benefit or Disability Living Allowance can be highly complex. To launch an appeal, a person may need to read a very long submission from the DWP, understand a number of different legal points and then present both factual and legal arguments, including detailed evidence to be presented relating to a health condition. This process is far from straightforward and if someone has a mental health condition that may lead to problems with memory, concentration or communication, the likelihood of success is still less. Recent research also indicates that people with poorer mental health are less likely to know their rights to appeal or challenge in the first place.

We also question the assertion in the Green Paper that tribunals for employment, immigration or welfare benefits appeals are user friendly and settings in which any litigant can present their case. Anecdotal evidence from legal professionals undermines this conclusion, as the high increase in unrepresented litigants at tribunal in recent years has contributed to the increased length of hearings, precisely because people have difficulty presenting and arguing their case and navigating the complex tribunals system. Our experience is that people with mental health problems can have particular difficulties representing themselves in court or at tribunal, as some conditions may adversely affect their ability to identify their rights, prepare and present their case. When asked if they would feel able to deal with the legal areas covered by Rethink’s survey on their own, the vast majority of respondents in each category indicated that they would not. Reasons given related to particular problems with understanding, organisation and vulnerability. Many also indicated that a lack of representation would allow their particular vulnerabilities to be much more easily exploited. Mind’s toolkit for prosecutors and advocates highlights that the very features of the court environment and justice process can be triggers for mental distress and exacerbate symptoms, such as long sittings, unknown rules, authority figures and official procedures, questioning or interrogation.

Our experience is mirrored in the Ministry of Justice’s own research, which found that people with mental health conditions find the unfamiliar environments of courts particularly stressful and a source of anxiety, with in some cases an adverse impact on their mental health.
 This report recommends increased access to legal advice and representation, as provision of timely quality legal advice together with other adjustments was required to ensure access to justice in these cases. We urge the Government to heed the recommendations of its own report and not increase barriers to justice for people with mental health problems, who will in most cases be unlikely to self-litigate in the way envisaged.
Mind also works with asylum seekers and migrants who have mental health problems which are often compounded by the cultural and language barriers that prevent access to appropriate mental health services. Without access to legal advice and representation these people will not be able to understand or enforce their rights.

The suggestion that people can represent themselves in dealings with public authorities, Courts and Tribunals is therefore misguided and will mean inequality before the law. The recent increase in unrepresented litigants (described above) illustrates the additional cost arguments against the expectation that people will self-represent in civil law cases, given unnecessarily lengthy and complex hearings are already blocking up the tribunal system. The intention to save money through reducing the scope of legal aid may inadvertently be undermined if more litigants enter the system unrepresented and cost the tribunal and courts system more money in the long term. 
It may also be the case that removal of these areas of law from the scope of legal aid will result in more litigation, and certainly more exploitation of the vulnerable – where an unscrupulous landlord, for example, is aware that someone does not have the funds to defend a case or bring an action where they have been unfairly treated, and legal aid is no longer available for that type of case. Rethink has heard anecdotally and through responses to its survey of such cases.
3. Issues of financial entitlement are vital to promoting the independence of people with mental health problems
Mind and Rethink disagree with the assumption made in chapter four of the Green Paper, that issues of financial entitlement in the areas of employment and welfare benefits are of lesser importance and therefore legal aid funding can be withdrawn from these areas.
This assumption goes against the grain of recent Government reforms in social care and health, which has been to promote and empower disabled people to lead independent lives, particularly evident in the personalisation agenda. The “choice and control” the Government cites as essential to independent living depends on people having an adequate income – usually employment earnings or benefits or a combination of these.
 For the Government’s broader policy agenda to become a reality, it is therefore essential that legal advice is available for disputes about income, in relation to benefits, employment and asylum support.
An estimated 75 per cent of people with mental health problems are reliant on one or more state benefits. Recent and concurrent reforms to the welfare benefits system have fundamentally altered the entitlements people can expect, creating still further need for advice on welfare matters, while people face considerable uncertainty as previous changes bed in and new reforms come on stream. For example, 46% of people on Incapacity Benefit are claiming because of a mental health problem. Those people will soon be migrated to Jobseekers Allowance or Employment and Support Allowance, via the Work Capability Assessment. Appeal rates for people assessed via the Work Capability Assessment are particularly high: 40% of people found Fit for Work in the assessment appeal the decision, with a 40% success rate.
 Without representation and advice, the erroneous decisions will not be overturned, with devastating consequences for people with mental health problems, who may be forced back to work prematurely or risk losing a large chunk of their income.
Without legal advice, appellants have no assistance in arguing their case, while the DWP has an experienced case officer to present the case against. Similarly, in an employment appeal, most employers can afford to hire experienced solicitors or counsel to represent them. An absence of legal advice and representation in these areas will therefore create an unacceptable power imbalance, undermining the principle of equal access to justice. Mind‘s legal line and Rethink’s Advice & Information Service are contacted by many people with mental health problems who need legal advice to understand their rights and exercise rights of appeal. Currently we are able to signpost people to appropriate legal aid providers in their area. Without this assistance they will be unable to challenge decisions, will suffer financially and correspondingly their mental health is likely to deteriorate. There will be a fundamental inequality of arms and a lack of access to justice if legal aid is withdrawn for employment and welfare benefit advice, which can be essential to ensure people can maintain a minimum income.
In addition, Mind undertakes projects that support, among others, asylum seekers who have mental health conditions such as post traumatic stress disorder, including those who have experienced torture. These people and their dependents survive on asylum support payments. Mind and Rethink are therefore particularly concerned that if legal help for initial advice on asylum support is withdrawn, these vulnerable people risk destitution and homelessness. The obstacles to justice faced by traumatised asylum seekers, including often serious mental health problems, as well as cultural and language barriers, will only be further compounded by a lack of legal advice and representation.

4. Alternative sources of independent advice or representation for areas of law to be withdrawn from scope are not available elsewhere
The underlying assumption in the Green Paper that alternative sources of legal advice in social welfare law exist is not correct. Mind’s legal advice line and Rethink’s Advice and Information Service regularly refer callers to local advice services funded by legal aid, as do the Independent Mental Health Advocates based in local Mind associations and local Rethink services. National Advice lines like Mind’s Legal Advice Line and Rethink’s Advice and Information Line are predicated on the existence of a network of services funded by legal aid, as are existing pro bono legal services.
Mind and Rethink’s experience is that even with current legal aid provision, services provided by other organisations, such as those mentioned at paragraph 4.218 of the Green Paper, are already stretched. Rethink provides debt advice through specially trained advisers, who have been recently recruited. These advisers are overwhelmed with queries and requests for assistance. Mind has sometimes found it difficult to identify providers of community care and discrimination advice in various areas of the country for callers to the Legal Advice Line. Anecdotal evidence from Independent Advocates based in local Mind associations, who regularly refer people experiencing mental distress to local advice services funded by legal aid, indicates there can also be difficulty locating timely welfare and debt advice. 
“[It’s] very difficult to get benefits advice because services are being cut and are over subscribed. Clinical negligence and community care also very difficult – people just can’t find someone to represent them.”

The assumption that there is capacity for organisations to take on a substantial extra caseload and that “the presence of these alternatives is not determinative, but makes the provision of legal aid in these cases less likely to be justified”, is therefore erroneous. The reality is that people will be left without assistance.
Our understanding is that local advice centres and law centres in the not-for-profit sector depend upon legal aid contracts for social welfare law in combination with other funding streams from local authorities, to ensure their service is financially viable. In the current climate, where local authority budgets are being significantly squeezed, it is highly likely that local authority funding to advice centres will also be reduced, if not withdrawn altogether. With no legal aid contracts and no local Government grant or commissioned funding, such essential local providers of advice will be unable to survive to provide any service. We are aware, for example, that Citizens Advice Bureaux around the country are estimated to be losing at least £25 million in local authority funding. Most respondents to Rethink’s survey indicated that, if legal aid were cut in relation to debt, welfare benefits, housing, employment and clinical negligence, they would either seek help from their local Citizens Advice Bureau, or would not know where to look for advice. On top of this, the Financial Inclusion Fund has already been abolished. These realities undermine the suggestion in the Green Paper that people can simply go to other sources of advice in relation to social welfare law. Moreover, the impact assessments accompanying these proposals take no account of how the cuts in local authority funding to advice networks and the abolition of the Financial Inclusion Fund will impact on advice provision, when combined with the legal aid proposals.
Mind and Rethink reject the oft-cited suggestion that if there are no accessible advice services, an insurance policy can provide funding for legal advice from the private sector. For people with mental health problems, insurance is not a viable alternative to access to free and timely legal advice, for three main reasons. Firstly, people with mental health problems face particular barriers in obtaining insurance. Mind and Rethink receive numerous enquiries from people who have, or have had, mental health problems and cannot get insurance cover. Many people find that when they inform some insurance companies about previous or existing mental health problems, they are either refused cover or asked to pay an increased premium. Secondly, we understand that ‘After the Event’ (ATE) or ‘Before the Event’ (BTE) insurance schemes are not appropriate for dealing with social welfare law problems, as they are specifically not designed for this purpose. Thirdly, such schemes are likely to be too costly for people dependent on low incomes who currently qualify financially for legal aid, including many people with mental health problems.
A related issue arises in relation to legal advice for clinical negligence, which can be a particular need for people who are or have been mental health service users. Many people who contact the Mind Legal Advice Service and the Rethink Advice & Information Service request guidance in identifying sources of suitable legal advice about issues that fall under the heading of clinical negligence. They may report experiencing serious consequences following misdiagnosis, negligent care, compulsory treatment decisions or abuse. Mind’s research with mental health service users found high levels of institutional abuse, including various forms of clinical negligence, occurring within the mental health system and in community care settings.
 Definitions of abuse and negligence can be blurred and subjective, so while allegations of abuse and sexual assault are to remain in scope under the Government’s proposals, Mind and Rethink have considerable concerns as to how the line will be drawn to determine who may or may not have advice in these very serious circumstances.
The Green Paper assumes that people with clinical negligence claims will be able to take forward their claims through ‘no-win no-fee’ or ‘conditional fee agreements’ (CFAs). As explained above, people with mental health problems can experience particular difficulties accessing insurance and we believe people with clinical negligence advice needs in mental health matters are likely to face similar barriers in finding CFAs. We are aware that there is uncertainty about how these are to be developed or used in future following the review by Lord Jackson and the current consultation on Proposals for reform of civil litigation funding and costs in England and Wales. We are also aware that there has been criticism of the current CFA success fee regime by the European Court of Human Rights. Additionally, it seems to us that, if legal aid is removed, forcing more people to seek CFAs, a natural consequence of this increased demand will be to enable lawyers to ‘cherry-pick’ only the cases with a high chance of success, denying those with less clear-cut cases access to justice. The concurrent reforms to legal aid and civil litigation funding are ill-advised and potentially “disastrous”, as Action Against Medical Accidents have illustrated,
 meaning that even the CFA route would severely restrict the ability of people with average means or less to take forward a claim.

Mind and Rethink would stress that it is particularly important to have independent advice available for these issues. Some of the advice services cited in the Green Paper as available alternatives to legal aid are not independent, which creates a conflict of interest and undermines the principle of equal access to justice. For example, we do not believe that the Benefits Enquiry Line or Job Centre Plus staff can provide truly independent advice about legal challenges to benefits entitlement or how to run an appeal. Taking all this into account, it is clear that there are currently no viable and appropriate alternative sources of advice or representation for people with mental health problems in the matters that most affect them.
No reductions in scope should be considered without a full impact assessment of all these issues, together with the implications of wider reforms to welfare benefits and other areas, otherwise access to justice will be severely damaged for people with mental health problems.
Question 5: Do you agree with the Government’s proposals to amend the merits criteria for civil legal aid so that funding can be refused in any individual civil case which is suitable for an alternative source of funding such as a Conditional Fee Arrangement? Please give reasons.
Mind and Rethink do not support this proposal. It is unclear how suitability for an alternative source of funding is to be determined against objective criteria, given the complexities of the cluster of issues many people with mental health problems face. Moreover, identifying a case as suitable for a CFA is no guarantee that a civil litigant will be able to secure appropriate advice and representation under such an arrangement. We envisage this leading to further delay and confusion – with the possibility that ultimately a vulnerable litigant is unable to access urgently needed funding, if the “suitability” test is passed and no legal aid funding is made available. The uncertainty around the future of CFAs compounds our concerns in relation to what model of funding is being proposed and how it might work in practice, without further undermining access to justice.

Question 6: We would welcome views or evidence on the potential impact of the proposed reforms to the scope of legal aid on litigants in person and the conduct of proceedings.
We have already raised serious concerns about the difficulties that may be faced by a litigant in person who has a mental health condition in response to question 3. People experiencing mental distress may have particular communication barriers – such as anxiety, trust-related issues, panic attacks, disordered thoughts and confusion, rapid speech or unshared perceptions – which may be triggered or exacerbated by the environment and conduct of the proceedings. Medication prescribed for mental illness, such as antipsychotics, can also have side effects (such as sedation) which make it more difficult for someone to deal with litigation without assistance.

The particular difficulties faced by people with mental health conditions are indicated by Rethink’s survey, where respondents were asked whether they would feel able to deal with problems relating to: debts; welfare benefits; housing; employment; and clinical negligence on their own. The percentages of respondents indicating that they would not were: 87%; 78%; 78%; 91%; and 97%, respectively. The specific issues set out in the preceding paragraph were also all raised a number of times in individual responses to the survey. 
As stated in response to question three, Black, Asian and Minority Ethnic (BAME) people with mental health problems, particularly migrants, refugees and asylum seekers, may experience language and cultural barriers which can make communication extremely difficult. If people are required to act as litigants in person a likely consequence will be increased use of court and tribunal time, resulting in lengthier hearings and poorer outcomes for some of the most disadvantaged people in society. This is not only costly for the individual, but for the justice system as a whole, which undermines the stated aim of the legal aid proposals to reduce the amount of public funding spent on civil legal justice. We believe these issues have not been adequately researched or considered in the current equality impact assessments and urge the Government to conduct this necessary analysis before taking these radical proposals any further.
Evidence from the Ministry of Justice’s own research also indicates that courts are currently ill equipped to recognise and respond to the needs of vulnerable court users with mental health conditions.
 Mind’s research has found that stigma is still prevalent within the justice system, meaning people are too often dismissed as unreliable or non-credible witnesses when presenting their case and appropriate support to ensure people can give their best evidence is not put in place.
 Mental health conditions are often not visible and procedural changes together with training for court staff are already recommended to ensure that these conditions are identified and suitable adjustments made. If the impact of a person’s mental health condition upon their presentation or behaviour is not understood, incorrect or adverse inferences may be drawn about their case, creating further inequality in access to justice and leading to erroneous judgements. While these barriers still exist in the judicial system, if people with mental health problems are expected, as under the proposals, to self-represent with no support or assistance from a legal professional, very few people will even get to court, while those who do are likely to be unsuccessful in presenting their case.

The Community Legal Advice Telephone Helpline 

Question 7: Do you agree that the Community Legal Advice helpline should be established as the single gateway to access civil legal aid advice? Please give reasons. 
Question 8: Do you agree that specialist advice should be offered through the Community Legal Advice helpline in all categories of law and that in some categories the majority of civil Legal Help clients and cases can be dealt with through this channel? Please give reasons. 
Question 9: What factors should be taken into account when devising the criteria for determining when face to face advice will be required?

We have combined our answers to the three questions above, as our relevant experience crosses over these issues. Mind and Rethink strongly oppose the proposal that “the single gateway to access civil legal aid advice” should be solely by telephone for non-emergency cases. People with mental health problems need to be able to approach legal advisers on a face-to-face basis, especially specialists that they have used before, and trust, or which have been recommended to them by people they trust. If this is not available, people may be dissuaded from seeking advice at all, which will result in problems becoming more acute/serious and consequential detrimental effects, not only on the health of the person concerned, but in terms of added costs to HMCS, the NHS and other Government departments.  

We of course accept that telephone-based services can be a very useful source of advice. However, we feel strongly that telephone advice must be only one way of accessing advice – to ensure equal access to justice, there has to be a range of options available. Problems with telephone contact for people with mental health problems, include the role of third parties (with potential breaches of confidentiality), distress and communication difficulties, need for support from advocates and trusted sources of advice, and cost barriers, as we illustrate below.
1. Role of third parties
Mind’s Legal Advice Service deals with 5000 enquiries per year, including over 3600 phone calls to the Legal Line. Statistics show that on balance more calls are received from friends, relatives, advocates and supporters on behalf of people experiencing mental distress, than from mental health service users themselves. In January and February 2010, more than double the number of calls were taken from advocates, friends/relatives and health or social care professionals than from people with mental health problems.

This indicates that people experiencing mental distress have particular difficulties in using the telephone, and often enlist the support of third parties to engage with this channel of communication.

Reliance on a third party to obtain legal advice over the telephone compromises a person’s independence, raises issues of consent and confidentiality, and can vitiate or confuse the facts. A single telephone gateway for legal aid will therefore impede the effective disposal of appropriate legal advice and compromise equal and direct access to justice for people with mental health problems.
2. Mental distress, communication difficulties and need for face-to-face contact
Mind and Rethink’s helpline advisers find that some callers who have mental health problems can be profoundly distressed and consequently may find it difficult to explain clearly and coherently the necessary details of their legal problem, to allow for any meaningful diagnosis over the telephone. This firsthand experience is backed up by research HMRC commissioned Mind to conduct in 2009, to study how its services meet the needs of people experiencing mental distress.
 Almost half of respondents (49 per cent) found it difficult to telephone the tax office to discuss their tax issues. Respondents stated they were uncomfortable about dealing with financial matters over the phone and this method of communication could exacerbate distress, confusion or panic.

“[on] the phone, I feel that I don’t actually say what I should say and agree to nearly everything because I don’t know how to… handle what’s being asked and so I do get confused.”

Many respondents recommended face-to-face contact with HMRC representatives would be the way to address the problems they currently experience when communicating about tax and debt issues with HMRC.
The results of Rethink’s survey further reinforce this evidence. When asked whether they preferred to get advice on problems such as debt, welfare benefits, housing, employment and/or clinical negligence either: face-to-face; over the telephone; or online, 90% of respondents indicated that they preferred face-to-face. Many respondents indicated that, due to mental health problems, they would have particular difficulty with taking in information and explaining situations over the telephone. It was indicated that a particular lack of trust of other media, such as the telephone or Internet, could result in increased anxiety or even psychosis. Some respondents indicated that they suffered from hearing difficulties in addition to mental health issues, which would make using a telephone service even more difficult, or impossible.
Mind’s Legal Advice Line aims to give general advice but in a significant number of cases our advisors will refer people to local sources of legal advice and often to a local advocacy service, which can provide the necessary support to access the advice services identified as appropriate to their problems. The same is true of Rethink’s Advice & Information Service. Only in this way – through face-to-face advice with the support of an advocate – can we be confident that the person has been able to access legal advice that addresses their needs.
The experiences of local Mind associations echo the importance of this dual approach for people with mental health problems.
“Service Users do not, in general, rely on telephone services but those few who do use such services generally end up coming to our Advocacy Service because the telephone approach does not work for them.”

“Language and other communication barriers would make a telephone advice service difficult – clients are often distressed and to discuss their traumatic experiences over the phone with a “stranger” would be difficult and off-putting […] face to face communication aids working with people in distress/where there is a need to reassure and gain trust.”

Mind and Rethink believe that a single telephone gateway will therefore prevent some people with mental health problems – and people who have additional language or cultural barriers – from accessing legal advice at all. Communication difficulties over the telephone can also prevent accurate diagnosis of the legal problem and correspondingly a caller’s ability to understand or act upon advice given. 
3. Complexity of the issues

Communication difficulties and mental distress associated with telephone access to advice are compounded by the fact that people with mental health problems often experience clusters of very complex problems, as described in our answers to questions one and three. While simple one-off enquiries can be dealt with on the telephone, most legal issues – for example an employment discrimination issue or a question of entitlement in community care – require not only thorough discussion with the person seeking advice and understanding of how their condition impacts on them, but also sight of all relevant documents and correspondence relating to that issue. Such detailed assessment and diagnostic advice cannot be completed by telephone so a face-to-face service must be available as an alternative.
4. Need for independent advocates 
In our experience, provision of an independent advocate to assist a person with mental health problems may be a necessary adjustment required to ensure access to justice.  The role of the advocate can be to support the person and empower them, assist in preparation of statements and key documents for an advice session, and ensure that the adviser can understand the issues at stake.

The use of independent mental health advocates to support people detained in hospital under the Mental Health Act 1983, under guardianship or who are community patients is provided for in s130 MHA 1983. The statutory role of the advocate is to assist a patient in obtaining information about, understanding and exercising his or her rights. Similarly, in the community, groups like local Mind associations and Rethink services provide essential advocacy services to assist people with mental health problems to access legal advice. Advocates may help clients to prepare the documentation and statements required, develop lists of questions, accompany them to any consultation, and even attend court to provide support. Having a familiar adult in formal settings empowers the user and can promote understanding and participation. There are also cost savings in reducing court time and time spent by legal aid advisers with their clients 
One local Mind explained the value of advocates for legal advice:  
“Many Solicitors and indeed Barristers have commented that the relationship with their client, the completeness and accuracy of the information presented to them, and the behavioural changes that they observe when Advocates attend, with clients, at face to face legal advice sessions makes a profound difference to the case, both in terms of strategy and in getting to the truth of what actually happened”

These advantages – for both people with mental health problems and the justice system as a whole – will be lost if the proposal for a single telephone gateway is taken forward, as such support from advocates can not be facilitated through this channel.
5. Need for familiar tried and tested sources of advice

From our experience, Mind and Rethink know that it can be particularly important for people with mental health problems to be able to continue to access solicitors or advisers with specialist knowledge or experience of mental health issues with whom they have built up long established and trusting relationships. Access through a central gateway can threaten choice and sever these important links. In the recent case of R (on the application of Public Interest Lawyers Ltd) v Legal Services Commission (2010)
, the adverse impact upon high security patients of changing long-established sources of legal advice is acknowledged.
If a provider of legal services has detailed knowledge of a client’s circumstances this can save time and promotes a quicker resolution of a problem, to the benefit of the individual and the legal system overall. We are very concerned that a telephone service offers no mechanism for providing this kind of service or developing relationships of trust between people with mental health problems and niche providers, which have the necessary expertise to deal with complex clusters of problems.
6. Cost of calls
Mind and Rethink are further concerned that a single telephone gateway service could be a disincentive for people to seek legal advice, even when they are approaching a crisis situation, for financial reasons. Mind’s research shows the cost of calls may be a deterrent to people accessing help over the phone, particularly for people on the lowest incomes, for whom the legal aid service is designed.
 People on low incomes often rely on pre-paid “Pay as you go” mobile phone services and rarely have sufficient credit to make telephone calls, particularly for long waiting times which are likely if the demand for legal aid persists. One local Mind explains the difficulties for service users and providers:
“Many people only have mobile phones and cannot afford calls to 0845 numbers or long calls. […] People often make calls from our office – this can be costly, time consuming and inconvenient.”

Accessing a local source of advice face-to-face in your local community, such as through a Citizens Advice Bureau or Law Centre, can be cost free as well as providing a more effective service.

If use of a telephone service is to be extended, we strongly urge that: 

a) it is not the only available channel to access legal aid advice, as many people with mental health problems require face to face advice;
b) any set of criteria to determine need for face-to-face advice does not further penalise people with mental health problems by virtue of their difficulties being ‘hidden’ – in devising any such criteria, whether someone has a history of mental health problems, or any other illness or disability which might affect their ability to use a telephone service, should specifically be taken into account, as should the complexity of the matter and the volume of documents/correspondence which needs to be reviewed;
c) it is a freephone service as otherwise many people will be unable to afford to pass through the gateway.
We call for further consultation on any increase in the use of telephone legal advice.

Question 11: Do you agree that the Legal Services Commission should offer access to paid services for ineligible clients through the Community Legal Advice helpline? Please give reasons.
Without a particular business model it is hard to understand this question or how this might work in practice. In principle, Mind and Rethink would be concerned that an advice line that is not clearly defined as a legal aid line, but has a dual purpose, may send a misleading message and deter callers who fear costs consequences. We would also have concerns about how such a service could impact on the caller’s choice of provider and potential issues of confidentiality and conflict of interest.
Financial eligibility
Financial eligibility for legal aid has been progressively restricted since the inception of the legal aid scheme. This is a particular problem for people with mental health problems, who are more likely to be living on low incomes.
 Mind and Rethink cannot support a further reduction in eligibility for legal aid, as this would further restrict access to justice for people who are unable to afford access to alternative legal advice and legal services, or for whom other options like insurance are not available, at a time when need for such advice is greater than ever.
While we understand the broader fiscal background to these reforms, the proposals as they stand, underpinned by the drive to cut the legal aid budget by £350 million, fail to take account of the increased costs to other areas of public funding by the removal of legal advice and representation from some of the most marginalised and vulnerable groups in society. If legal issues are not addressed until they become acute – or in many areas not at all – this means problems may snowball into a crisis. In turn, this may have a direct impact on the legal aid budget or the court system in dealing with the more acute problems, and a knock-on effect on other budgets such as the NHS as a result of increased mental distress, or local authorities in dealing with homelessness applications.
When asked if they would be able to pay for advice in relation to debt, welfare benefits, housing, employment and clinical negligence, 91% of respondents to Rethink’s survey indicated that they would not, and that it would pose particular problems for those on benefits. As previously indicated, we are not persuaded that people would be able to access free advice from alternative sources. Those most in need will be left with no recourse to this advice. 

We do not think the Green Paper presents adequate evidence to understand precisely which groups will be affected by these proposals and the projected costs savings that are likely to result. A more sophisticated global cost-benefit analysis is required which assesses the supposed benefits of reducing financial eligibility against the costs of doing so for a range of public services, not just the legal aid budget.

Question 12: Do you agree with the proposal that applicants for legal aid who are in receipt of benefits should be subject to the same capital eligibility rules as other applicants? Please give reasons. 
Mind and Rethink do not support this proposal, as strict rules governing entitlement to welfare benefits mean it is a good indication that someone is living on a very low income. Legal aid should have the same capital limits as other means tested benefits for reasons of simplicity, transparency and fairness. Otherwise this system would lack consistency with the approach taken by other Government departments. Also, it is often not possible to easily access any capital held, and it would rarely be possible for someone who is claiming benefits to obtain a loan at a competitive interest rate (or at all), nor would it be sensible to encourage people in this situation to take on extra debt. 
We are concerned that the removal of passporting will create extra administration, be time consuming and disqualify vulnerable people who rely on legal aid from accessing necessary advice. This would be an extra administration hurdle for people with mental health problems to cross, for little or no gain to the legal aid budget. We note that savings that are calculated as resulting from this proposal rely on estimates, because as yet accurate figures for the number of people likely to be affected are not available. Such a decision should not be taken without proper analysis of the impact on people on welfare benefits and whether, in fact, any great savings will be realised, after the costs of additional time and administration have been accounted for. 
Question 13: Do you agree with the proposal that clients with £1,000 or more disposable capital should be asked to pay a £100 contribution? Please give reasons. 
Mind and Rethink do not support this proposal. £1000 is a modest sum of money that people with mental health problems may accrue as a ‘buffer’ to cover the costs of living with their condition, which may be fluctuating so they require different levels of support at different times. Removing 10 per cent of this buffer could have quite draconian results. In our experience, people with mental health problems struggle to save small capital amounts from their low income over time to meet additional needs resulting from worsening of their condition or age. To give one example, a person who experiences severe depression or anxiety may use savings to fund alternative therapies, respite care or larger telephone bills to allow them to speak to support services in order to manage their condition. Savings may also be used to fund extra care, transport or dietary needs. Mental health service users detained in hospital for significant periods of time may accrue savings in benefits that are needed to fund their rehabilitation.
For people with mental health problems, the vast majority of whom live on low incomes, savings are not a luxury but a necessity and a key part of managing their condition. To reduce financial eligibility in this way would therefore disproportionately penalise people with experience of mental distress.

We understand in theory the logic behind people having a financial interest in the outcome of their case, and how this could reduce unnecessary litigation. However, we are unclear what research has led the Government to the conclusion that this is prevalent amongst those who have recourse to legal aid. In our experience, often a legally aided litigant may have no choice but to become involved in litigation (although the resulting stress and effect on their mental wellbeing means that they would much rather avoid it, if possible). A person may be required to defend proceedings for possession to preserve their home, or to secure a necessary service, such as seeking much needed care services through litigation. In these circumstances, people have not initiated litigation but have no choice in starting proceedings or may be drawn into them against their will. It is therefore inappropriate to require contributions from small amounts of capital, which are likely to deter people from accessing help from legal aid services in times of crisis.
Question 22: Do you agree with the proposal to raise the levels of income-based contributions up to a maximum of 30% of monthly disposable income? Please give reasons.

Mind and Rethink strongly oppose the proposed increase in contributions, for the reasons outlined above. On top of the correlation between mental health and low income, living costs are increasing in many areas, with no increase in income for many people. Increasing contribution rates for legal aid in this context is unfair and regressive and may exclude people on a low income, including many people with mental health problems, from legal aid.

Disposable income is also a misleading term in this context. Essential costs must be met from so-called disposable income, such as household bills and debt repayments. Moreover, people with mental health problems have additional essential costs associated with managing their condition, as we explain above. This proposal takes no account of the disproportionate impact it would have on people with health conditions or disabilities.
Question 23: Which of the two proposed models described at paragraphs 5.59 to 5.63 would represent the most equitable means of implementing an increase in income-based contributions? Are there other alternative models we should consider? Please give reasons.

As set out in responses to the other questions in this section, Mind and Rethink are strongly of the view that current contributions are already set at a high level and may already involve a significant degree of hardship to those seeking advice, particularly in relation to unwanted litigation, with a disproportionate impact on those with mental health conditions or disabilities. Increasing income-based contributions would increase this hardship. 

We cannot support either of the proposed models, which both present an insuperable barrier to justice for people on low incomes. Any further reduction in the number of people eligible for legal aid will disproportionately affect people with mental health problems, for the reasons outlined in answers to other questions. We do not consider that any increase in contributions, however framed, would be fair, necessary or cost-effective.

Mind and Rethink believe strongly that no steps should be taken to further reduce financial entitlement for legal aid. We are also concerned that currently there is an inadequate evidence base on which the Government plans to make decisions which will severely restrict access to justice for vulnerable sections of society, who have no alternative services to turn to.
Civil Remuneration
Question 32: Do you agree with the proposal to reduce all fees paid in civil and family matters by 10% rather than undertake a more radical restructuring of civil and family legal aid fees?

While we do not have experience of the detailed fee structure for solicitors in order to comment thoroughly on this proposal, we urge the Government to ensure that the fees paid allow for provision of a legal aid service that is sufficiently extensive and of sufficient quality, delivered by advisers with the correct expertise. Anecdotal evidence from local Mind associations and experience from Mind’s Legal Line and the Rethink Advice & Information Service demonstrates that it can already be difficult to find a legal aid service for certain areas of law and in some areas of the country.
“[It’s] difficult to get help with Community Care generally and often MH matters do not fit in with what solicitors will deal with. I hear from my colleagues who work in the hospitals that it’s getting harder and harder to get MHRT representation.”

We are aware that the number of mental health lawyers accredited by the Law Society to represent patients at Tribunals has reduced. The Mental Health Lawyers Association report that the number of specialist Law Society Panel members was around 400 in 2000, while in 2009 it was only a little over 300.
 Yet the number of people subject to the compulsory powers of the Mental Health Act and applying for a review of these has risen consistently since that time. The Care Quality Commission reported a sharp rise in Applications for appeals to the First Tier Tribunal – there were 12,122 actual hearings in 2009, compared to only 7,925 in 2008.
 Mind and Rethink are therefore concerned that while available expert lawyers are diminishing, the need for mental health lawyers is increasing. Reductions to the fees as proposed would only worsen this situation.
We have also heard evidence of judicial concern about the poor quality of representation for detained patients at Tribunal appeal hearings. The tendering process with fixed fees and low costs margins are blamed for both these trends. For example, we know that last autumn firms in Bristol were unable to secure funding easily to guarantee representation for their long term clients, because of limits on case starts.
 Financial cuts to rates paid to providers threaten the quality of advice and risk untrained or inexperienced staff being used to deliver legal aid services.
It is already the case that legal aid work is significantly less well-remunerated than commercial work, for example. Whilst many new lawyers opt to qualify into legal aid work out of a sense of social justice, and a particular interest in those areas of law, with money unlikely to be the chief motivating factor, it is still necessary for newly qualified lawyers to make a living, and to pay off accumulated debts. Cutting legal aid fees at a time when student fees are being increased exponentially will make this a much harder decision for young lawyers to make, and the quality of advice and representation available is likely to suffer as a result. This will be a long-term effect, which it will be very difficult to reverse. Again, this could be a false economy, as cases being less well-handled will cost HMCS and other Government departments more in the long run. 
Question 39: Do you agree that there should be a clear structure for the fees to be paid to experts from legal aid?

We have no detailed knowledge of how the current expert fee scheme works. However, Mind and Rethink urge the Government to ensure that any fee scheme adopted allows vulnerable litigants to fund the expert reports they may require. For example, in First Tier Tribunal cases a detained patient may require a report from an independent psychiatrist or psychologist in order to challenge evidence about diagnosis or treatment plans or to deal with issues of risk assessment. These can be key in securing a better outcome for that person. In discrimination cases, medical reports to demonstrate the claimant has a disability may be required. In clinical negligence cases, expert reports to demonstrate the medical effects of the negligence will almost always be required. Thus the fee structure must not prevent people with mental health problems from securing the necessary expert to protect their right to equal access to justice.
Impact assessments

Question 49: Do you agree that we have correctly identified the range of impacts under the proposals set out in the consultation paper?
Question 50: Do you agree that we have correctly identified the extent of impacts under these proposals?

Question 51: Are there forms of mitigation in relation to client impacts that we have not considered?

We have grouped these three questions together, as the issues cannot be easily separated. We do not agree that either the range, extent or mitigation elements of the impact assessments have been sufficiently considered in relation to mental health. We strongly believe the analysis of the cost to the most vulnerable people, including people with mental health problems, is incomplete.

As the Government will be aware, the Equality Act 2010 makes clear that having “due regard to the need to advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to:

a) remove or minimise disadvantages suffered by persons who share a relevant protected characteristic that are connected to that characteristic;

b) take steps to meet the needs of persons who share a relevant protected characteristic that are different from the needs of persons who do not share it;

c) encourage persons who share a relevant protected characteristic to participate in public life or in any other activity in which participation by such persons is disproportionately low.”

The protected characteristics include disability, which covers people with mental health problems. In order to meet the Government’s own legal obligations, the proposals in relation to legal aid must therefore be considered in light of this duty.

Mind and Rethink submit that these proposals, if implemented, will entrench or exacerbate the disadvantage faced by people with mental health problems in all spheres of life. As has been outlined, we are very concerned in general about the disproportionate adverse impact that these proposals would have on the ability of people with mental health problems to access justice and effective remedies. This discrimination would be compounded for people who have other protected characteristics that are associated with inequality in access to services, such as BAME people or older people. We consider that the proposals will entrench inequality for people with mental health problems in key areas, where the Government has identified a need to promote disability equality and challenge disadvantage. In particular, the proposals will undermine efforts to combat discrimination against people with mental health issues and to promote their independence, as outlined in the Government’s mental health strategy.

We have four specific areas of concern that we discuss in detail below: the incompleteness of evidence used to inform the impact assessments; access via the telephone gateway; reductions to scope; and changes to financial eligibility.
1. Incomplete evidence

The figures used in the equality impact assessment do acknowledge that disabled people may be disproportionately affected by the access, scope and eligibility proposals. We note that the figures used to reach this assumption are acknowledged to be incomplete. An accurate impact assessment requires much more detailed evidence, including an analysis of the impact on people with different impairments or health conditions, as we are concerned that people with mental health problems may be even more disproportionately affected by the proposals. 

Even with the figures provided, it is clear that disabled people are more extensive users of legal aid proportionately than non-disabled people, despite forming a smaller section of the population comparatively. However, it is our view that the existing figures used are likely to be a serious underestimate. To calculate the number of disabled clients benefiting from legal aid, it must be acknowledged that the person who seeks advice and is recorded as the client may be the carer, supporter, parent or partner of the beneficiary of legal advice. We have made this point in relation to Mind’s and Rethink’s experience of running legal advice lines – supporters and carers may be the people who seek out advice for the disabled person. The figures take no account of indirect use of legal aid services via a third party, so do not accurately record the extent to which disabled people rely on legal advice and representation.

2. Single telephone gateway
Mind and Rethink are extremely concerned that the impact upon users of legal aid have not been accurately recognised in relation to the implementation of a single telephone gateway. Proposals to change the method and delivery of legal aid will introduce barriers that impact profoundly upon access to justice for clients with mental health problems and BAME clients. In a significant proportion of cases, people will be unable to access advice at all even if they are eligible financially. In our responses to questions 7, 8 and 9, we explained that many symptoms of mental distress can make use of the telephone difficult, while without face-to-face meetings it will not be possible to complete an accurate diagnosis of the complex legal problems many people with mental health problems face. Issues of consent, trust and choice require people who experience mental distress to have the option of face to face meetings at the outset.
These barriers to using telephone communication are directly associated with having a mental health condition, which is regarded as a disability under the Equality Act 2010. If the proposals go ahead, people with mental health problems will no longer have equal access to legal aid services. Yet there is no recognition in the impact assessments of the duty on providers to make reasonable adjustments where a disability prevents someone from accessing their services, which is a glaring omission. Face-to-face advice is therefore needed as mitigation for the disproportionate impact of the Government’s proposal on people with mental health problems.
3. Reductions in scope 

We have demonstrated that the criteria used in this consultation to argue for the reforms and ration access to legal aid – the importance of the issue, ability to litigate and lack of alternative sources of funding – are actually ones that support the continuation of existing scope. People with mental health problems face clusters of complex problems that are critical to managing their condition, are unlikely to be able to self-represent their case, and have little access to alternative financial support. Moreover, there is often no alternative method of resolution that will negate the need for advice. Yet there is no recognition in the impact assessments that many of the legal issues for which disabled people, including people with mental health problems, seek help are connected with their disability – such as access to disability benefits, community care and employment issues. To mitigate the impact of these proposals on people with mental health problems, the proposed reductions in scope must therefore be completely reconsidered. 
4. Changes to financial eligibility

Mind and Rethink consider that currently there is insufficient information about the protected characteristics of the clients using the current service and their financial status to weigh up the true impact of proposed changes on different groups. The impact on people with mental health problems who would be excluded from legal aid may include increased homelessness, community care needs, health difficulties and even suicide. Nor is it possible to understand from the impact assessments whether real savings can in any event be made from these changes, at the expense of denying access to justice for the most vulnerable in society. Equally, there is an inadequate explanation of other cost consequences of the loss of access to justice, including increased court time, additional cost to health providers and local authorities.
We would encourage the Ministry of Justice to undertake an impact assessment of the likely cost to other Government departments, local authorities, and indeed other budgets within MoJ, of the proposals. Advice has been shown to bring significant savings to the public purse, with £10 saved for every £1 invested in early intervention.
 Mind and Rethink consider it would be short-sighted for Government to implement these reforms without attempting a whole system cost-benefit analysis. As it stands, the additional administrative costs are omitted from the impact assessments, as well as analysis of the impact on access to justice as a whole.
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APPENDIX A – Rethink survey 
Below are the questions which constituted Rethink’s online survey, the results of which are referred to at various points in this response document. The deadline for responding to the survey was 9 February 2011.

1. Are you a:

a. Mental health service user;

b. Carer;

c. Other (please specify).

2. Have you ever had to get independent advice on (mark as many as relevant):

a. Debt;

b. Welfare benefits;

c. Housing;

d. Employment;

e. Clinical negligence.

3. Was this advice funded by legal aid?
a. Yes;

b. No;

c. Don’t know

4. Do you prefer to get advice on problems such as debt, welfare benefits, housing, employment and/or clinical negligence:
a. Face to face;

b. Over the telephone;

c. On-line

Please give a reason for your answer. 

5. Do you think the Government should keep legal aid funding for the following types of advice?

a. Debt;

b. Welfare benefits;

c. Housing;

d. Employment;

e. Clinical negligence. 

6. Where do you think you would get advice on these issues from if you could no longer access services which are currently funded by Legal Aid?

7. Would you be able to pay for advice if you needed it, in these areas of law?

a. Yes;

b. No.

Please use this space to give us further information. 

8. Would you feel able to deal with problem debts on your own. For example; writing to creditors, setting up payment plans, disputing debts, starting bankruptcy proceedings?

a. Yes;

b. No.

If no, please provide further explanation as to why not. 

9. Would you feel able to deal with problems in relation to welfare benefits on your own? For example; filling in claim forms, disputing decisions you don’t agree with
, going through the appeals procedure?

a. Yes;

b. No. 

If no, please provide further explanation as to why not.

10. Would you feel able to deal with problems relating to housing on your own? For example; disputes with your landlord or problems with your tenancy agreement?

a. Yes;

b. No. 

If no, please provide further explanation as to why not.

11. Would you feel able to deal with problems relating to your employment on your own? For example; unfair dismissal.

a. Yes;

b. No. 

If no, please provide further explanation as to why not.

12. Would you feel able to deal with problems relating to clinical negligence on your own? For example; claiming compensation if you or someone you care for has received substandard treatment which has caused either physical or psychological injury?

a. Yes;

b. No. 

If no, please provide further explanation as to why not. 

13. What do you think are the possible consequences if you are not able to get face-to-face help and representation regarding problems surrounding debt, welfare benefits, housing, employment and/or clinical negligence?

APPENDIX B – Mind consultation with local Mind associations

Below are questions distributed electronically to local Mind associations between 21 January and 3 February 2011.

1. Do service users in your area rely on legal advice or information from a telephone advice service and if so, do they find any difficulties with this?
2. Do you foresee problems for your service users if initial access to legal aid is solely through a telephone advice service? If so, please tell us what these difficulties are.
3. Have there been times when service users have particularly benefited from face to face legal advice? Can you tell us about this?
4. a. Are there particular local services that your users access for legal advice?

b. Do your service users have any difficulties now in getting timely legal advice locally on benefits, housing, immigration and debt or other legal problems? If so what are the difficulties?
c. What proportion of your service users do not speak English as a first language?
5. Is there any particular difficulty in your area currently in getting advice for community care matters or for representation at mental health review tribunals?
6. How would the loss of legal aid advice services in the areas of welfare benefits advice impact on your users?

7. Do you have any other comments about the Government’s proposed changes to legal aid and the potential impact on the people you support?
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