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Please send your response by 12:00 noon on 14 February 2011 by email to legalaidreformmoj@justice.gsi.gov.uk, or by post to Legal Aid Reform Team, Ministry of Justice, 102 Petty France, London SW1H 9AJ.

  
Scope

Question 1: Do you agree with the proposals to retain the types of case and proceedings listed in paragraphs 4.37 to 4.144 of the consultation document within the scope of the civil and family legal aid scheme?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	The Medical Foundation for the Care of Victims of Torture (‘Medical Foundation’) is a human rights organisation and one of the world’s largest torture treatment centres. We are the only organisation in the UK dedicated solely to the care and treatment of survivors of torture and organised violence. Since our foundation 25 years ago, more than 50,000 people have been referred to us for rehabilitation and other forms of care and practical assistance. We have centres in London, Manchester, Newcastle, Birmingham and Glasgow. 

The Medical Foundation's work with torture survivors is underpinned by a holistic model of rehabilitation which recognises and responds to their physical, emotional and practical needs. We do not provide direct legal advice to torture survivors, however we work in other ways to support survivors' efforts to claim their human rights and other legal entitlements. 

We have a team of in-house lawyers who advise Medical Foundation clinicians on legal issues affecting our clients and in particular those inhibiting their capacity to benefit from our rehabilitation services. Often this work involves liaising directly with our clients' legal representatives about their asylum and immigration cases, and any other legal proceedings they may be involved in, for example proceedings relating to asylum support, housing and welfare entitlements. We also run a medico-legal report service which generates between 600-800 expert reports annually for use in asylum and other legal proceedings. The vast majority of these expert reports are funded via the legal aid scheme. 

It is on the basis of this work that we are responding to the Ministry of Justice's 'Proposals for the Reform of Legal Aid in England and Wales.' We have confined our responses to those questions and issues we are able to address based on our direct experience.

We strongly welcome the proposals to retain the following areas within the legal aid scheme:

(i) Asylum 

Torture survivors are amongst the most vulnerable asylum seekers and it is inconceivable that they be left to represent themselves in these claims given the gravity of such matters and the consequences of a refused protection claim, the complexity of law in this area, language and other difficulties, and the challenges survivors face disclosing their traumatic experiences, especially to government officials. Most survivors will never have been party to legal proceedings of this nature and will need assistance and access to expertise. 
We are heartened by assurances given by the Ministry of Justice to the Immigration Law Practitioners' Association (the Medical Foundation is a member) that 'asylum' for these purposes includes protection claims based on Article 3 (prohibition of torture, and inhuman or degrading treatment or punishment) of the European Convention on Human Rights ('ECHR') and assume this extends to other human rights grounds advanced in the context of an asylum claim, including claims based on Articles 8 (right to respect for private and family life), 2 (right to life), and less commonly 6 (right to a fair trial) of the ECHR. 

We also assume based on Annex F ('Summary of Proposals for Reform of the Scope of Civil and Family Legal Aid') of the consultation document that advice relating to grant or variation of leave in the UK will continue to be covered by the legal aid scheme where it is connected with an asylum claim - this is of particular importance to separated or unaccompanied asylum seeking children applying to extend their discretionary leave to remain in the UK. The Medical Foundation has particular concerns in this area relating to torture surviving asylum seeking children at risk of removal pursuant to a UK Border Agency policy permitting discretionary leave for children to be curtailed provided adequate reception arrangements exist in the country of return. The results of a tender process for a new reception facility in Afghanistan have not been announced and we are not yet satisfied that such facilities will ensure access for any returned torture survivor to rehabilitation services as required by, in the case of children, Article 39 of the UN Convention on the Rights of the Child and, in the context of any torture survivor regardless of age, Article 14 of the UN Convention against Torture (the UK is party to each of these treaties). In this context, it is essential to ensure that legal aid is available to any child affected by a decision to curtail leave.      

(ii) Community care

Many clients of the Medical Foundation have received support under section 21 (1) (a) of the National Assistance Act 1948 because of the complex nature of their care needs. For various reasons, accessing this support has become more difficult in recent years and this has left many survivors, particularly those who are ineligible for or wrongly denied asylum support, vulnerable to destitution. The availability of legal aid to challenge decisions relating to community care support is therefore of critical importance. (We deal below with the proposal to remove asylum support from the scope of the legal aid scheme).

(iii) Housing

Exceedingly poor housing conditions (including pest infestations, damp, mould, inadequate refuse facilities) and exposure to insecure living conditions (for example absence of locks on doors or windows) in accommodation provided by the UK Border Agency or by local authorities are a problem facing a significant number of Medical Foundation clients and are of particular concern to us because of their acute impact on a survivor's already fragile physical and/or mental health and their ability to concentrate on rehabilitation following their torture experiences. Although we intervene wherever we can in a bid to resolve these problems with the provider, referral to a housing law specialist for legal advice funded by legal aid is sometimes necessary. We therefore support the proposal to retain legal aid for serious housing disrepair cases. 

Homelessness and the threat of homelessness also have an extreme impact on torture survivors and we similarly support the proposal to retain legal aid for appeals relating to local authority obligations in this area. We suggest below that arguments advanced by the Ministry of Justice to support legal aid in this area apply equally to those applying for asylum support or challenging decisions to deny it. 

(iv) Immigration detention 

Sadly many torture survivors are detained in immigration removal centres despite a UK Border Agency policy that they should only be detained in 'very exceptional circumstances'. For example, we received more than 400 medico-legal report referrals for detainees in 2008 alone. As with asylum claims, it is inconceivable that legal aid would not be available to challenge the lawfulness of detention in circumstances such as these. 

(v) Public law 

Judicial review is frequently necessary in the asylum field and in other areas of administrative decision-making affecting torture survivors. We welcome the government's recognition that judicial review is an essential feature of a system based on the rule of law and the decision accordingly to retain public law challenges within the scope of legal aid.        



Question 2: Do you agree with the proposal to make changes to court powers in ancillary relief cases to enable the Court to make interim lump sum orders against a party who has the means to fund the costs of representation for the other party?

w
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 3: Do you agree with the proposals to exclude the types of case and proceedings listed in paragraphs 4.148 to 4.245 from the scope of the civil and family legal aid scheme?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	The Medical Foundation does not agree with proposals to exclude the following areas from the scope of the legal aid scheme:

(i) Immigration where the individual is not detained 

The Medical Foundation urges the Ministry of Justice not to remove legal aid in this area. In particular we are highly concerned about removal of the following matters from the scope of legal aid:

(a) Article 8 (right to respect for private and family life) ECHR cases that are unconnected to an asylum claim. 

The assumptions that 'individuals in these immigration cases are likely, in general, [not] to be particularly vulnerable... will not face the same traumatisation issues as those seeking asylum, and are more likely to be able to represent themselves, given that these cases do not generally involve complex legal issues' cannot be sustained in relation to torture survivors who seek a grant or variation of leave to remain on Article 8 grounds, usually after their asylum claim has been refused. Such cases include claims based on family relationships including those that have developed since the survivor's arrival in the UK (often many years previously), personal relationships linked to a survivor's social networks in the UK and engagement in their local communities, and/or health needs linked to their rehabilitation which are relevant to their psychological integrity as an aspect of the right to private life. 

Our in-house legal advisers spend approximately 20% of their time advising clinicians on these cases which are highly complex both in terms of the applicable law (the European Court of Human Rights and the domestic UK courts have developed voluminous jurisprudence on Article 8) and the expert and other evidence that a legal representative must commission and present as part of the claim, including psychological therapy reports prepared by treating clinicians at the Medical Foundation. A traumatised torture survivor with limited English language skills simply cannot be expected to identify the bases of a claim in this area or to represent him or herself in such matters, and it is not clear to us how he or she would commission expert evidence – as a general rule the Medical Foundation only accepts instructions for medico-legal reports from legal representatives. Nor, we would argue, is it in the interests of the Tribunal or courts to be faced with unrepresented torture survivors lacking supporting evidence and ill-equipped to understand or address the legal issues in their cases.     

(b) Family reunion cases for refugees or those otherwise granted leave to remain. 

The importance of family reunion for refugees, including in relation to separated or unaccompanied refugee children, has been repeatedly emphasised by UNHCR including in multiple Executive Committee Conclusions (which are meant to guide states in their interpretation of the UN Refugee Convention). In our direct experience of working with survivors of torture living in the UK, family reunion can also be a crucial step in the process of recovering from torture. Many of our clients are socially isolated owing to their complex and often chronic psychological health difficulties and the challenges of living in exile. In this context, the rehabilitative importance of reuniting with family members cannot be overstated. Our in-house legal advisers spend approximately 30% of their time advising Medical Foundation clinicians on family reunion matters affecting our clients. 

Equally, barriers to family reunification can have a highly detrimental impact on mental health and may interrupt our ability to deliver effective therapy. For example, a 19 year old female client who, in addition to her psychological health problems, has a serious heart condition and residual paralysis following two strokes and who is the sole carer of her elderly mother has become so distraught following an unsuccessful attempt to secure entry clearance for her two sisters (the three sisters are triplets) that she is no longer able to engage in our therapeutic services. 

Likewise we had to suspend therapy with the children in another family because of acute trauma caused by separation from their mother and younger sibling who had been recognised as refugees in another EU state (documentation difficulties meant that efforts to reunify in that state were unsuccessful). The father and two older children had fled their country of origin separately from the pregnant mother and were granted discretionary leave to remain in the UK. After contact was re-established via the Red Cross, the mother and new sibling were granted visit visas for the UK, but subsequent applications were rejected and this new period of enforced separation was highly traumatic and caused the two older children to distance themselves emotionally from their mother. Medical Foundation clinicians took a decision to stop family therapy with the children in order to preserve the defence mechanisms they had erected to cope with this situation. Without access to legal aid, it is highly unlikely that the father in this case, due to his own traumatisation alone, would have been able to challenge the decision by the UK Border Agency to refuse entry to his wife.     

Torture survivors who were granted humanitarian protection before 30 August 2005 or who have been granted leave outside of the Immigration Rules often struggle to bring their families to the UK owing to the maintenance and accommodation / no recourse to public funds requirements which many are unable to satisfy because physical and mental health problems impair their ability to work or because they became de-skilled whilst waiting many years - without the rights to work or study - for their asylum claim to be determined. Other survivors - regardless of whether they have been recognised as refugees or granted leave on another basis - struggle to meet the evidential requirements of family reunification applications, particularly where DNA evidence is required. As these examples demonstrate, family reunion cases are often highly complex and engage fundamental human rights issues (see for example Article 10 of the UN Convention on the Rights of the Child). Torture survivors in this situation require specialist legal advice and the vast majority will be unable to obtain this if legal aid is removed.

In neither of these areas - Article 8 cases outside of an asylum claim or family reunion - is it possible to rely on alternative sources of advice since it is illegal under the Immigration and Asylum Act 1999 for anyone other than a solicitor, barrister or advisor regulated by the Office of the Immigration Services Commissioner to provide immigration advice. 

(ii) Asylum support cases 

The Medical Foundation finds it troubling that while the 'severity of the potential impact on the livelihood, health, safety and well-being of the litigant and their family' is recognised as a justification for retaining legal aid in homelessness cases, the same and in many cases worse consequences are not seen as sufficient to justify legal aid in asylum support matters. Whereas those at risk of homelessness within the meaning of the Housing Act 1996 are entitled to work and may be entitled to mainstream benefits and other forms of public support, the vast majority of asylum seekers are not. Those asylum seekers wrongly denied asylum support are left destitute and many are street homeless. The UK's highest court has confirmed that destitution of asylum seekers in these circumstances can amount to inhuman and degrading treatment contrary to Article 3 of the ECHR (R (on the application of Limbuela) v Secretary of State for the Home Department) [2005] UKHL 66).   

Asylum support decision-making by the UK Border Agency is notoriously poor, even since the advent of the New Asylum Model - see for example the Asylum Support Appeals Project's 2007 report 'Failing the Failed' and their forthcoming report covering UK Border Agency decisions in 2009 and early 2010 which confirms that more than 80% of decisions to refuse asylum support are overturned on appeal. In this context, 'relatively straight forward and fact-specific' applications and 'clear guidance notes' do not guarantee that a meritorious application will be successful and legal advice is often required even at the application stage to ensure that a torture survivor receives the support to which he or she is entitled.

The non-availability of legal aid for asylum support appeals has long been a source of concern. In its 2007 report on 'The Treatment of Asylum Seekers', the Joint Committee on Human Rights concluded that 'The absence of provision for representation before the Asylum Support Adjudicators may lead to a breach of an asylum seekers' right to a fair hearing, particularly where an appellant speaks no English, has recently arrived in the UK, lives far from Croydon and/or has physical or mental health needs. Where an appeal fails, and as a result of the unavailability of legal representation an asylum seeker is left destitute, the result may also be a violation of Article 3 ECHR'. Removing legal aid for asylum support entirely will only compound these problems. 

Moreover, we are concerned that the Ministry of Justice has grossly over-estimated the capacity of the voluntary sector to plug a gap should legal aid be removed for asylum support. Finding solicitors to advise in this area is already difficult. The Asylum Support Appeals Project is a very small and under-resourced charity specialising in this area of law but they concentrate on appeals and have only 5 permanent staff. Other providers are drastically reducing their advice provision in the asylum support field. For example the Refugee Council, which advises large numbers of Medical Foundation clients on asylum support and welfare issues, is in the process of reducing its capacity in this area by two-thirds following a steep reduction in government funding. The Medical Foundation has also had to reduce our already limited welfare advice service due to funding difficulties.

The Medical Foundation has grave concerns about the rising risk of destitution for our clients should this proposal be implemented, and the implications for our ability to provide effective treatment. We are also worried that without anywhere else to turn for advice on asylum support matters, clients will look to our clinicians for assistance which they should not have to provide, and may not be capable of providing including because to do so could compromise their important role as expert witnesses in legal proceedings relating to such matters.    

(iii) Welfare benefits more generally

Many Medical Foundation clients who have been recognised as refugees struggle to access mainstream benefits which they are entitled to. For example, a significant number of our clients are wrongly judged capable of work despite serious psychological and in some cases physical health complications connected with their torture, with the consequence that they are denied Employment Support Allowance. In many of these cases we have had to refer the client to legal aid solicitors for advice in relation to Tribunal appeals. 

We are again concerned about assumptions that the voluntary sector will be able to fill a gap in provision should welfare issues be removed from the scope of legal aid. We have already seen firms depart from this area of provision. For example the South Manchester Law Centre, a provider with expertise working with torture survivors in the North West of England, has ceased providing advice in relation to welfare matters following major funding cuts. We understand that the capacity of large advice agencies, including Citizens Advice Bureaux, will also be significantly reduced due to a combination of local authority and legal aid cuts. 

In our view, removing legal aid in the areas of welfare benefits and asylum support is blatantly incompatible with the Lord Chancellor and Secretary of State for Justice's demand that in the course of taking difficult decisions about how to reduce public expenditure, the most vulnerable must be protected. 

(iv) Private law children and family cases (where domestic violence is not present)

The Medical Foundation is concerned that removing legal aid in this area will mean that many clients of ours with children who have separated from their partners will be unable to apply to the family court for a contact or residence order. As well as undermining the spirit of child law jurisprudence, including the requirement that the best interests of the child be paramount, this would have a seriously detrimental impact on the mental health of any affected clients and would likely set back their rehabilitation.



Question 4: Do you agree with the Government’s proposals to introduce a new scheme for funding individual cases excluded from the proposed scope, which will only generally provide funding where the provision of some level of legal aid is necessary to meet domestic and international legal obligations (including those under the European Convention on Human Rights) or where there is a significant wider public interest in funding Legal Representation for inquest cases?
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 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 5: Do you agree with the Government’s proposal to amend the merits criteria for civil legal aid so that funding can be refused in any individual civil case which is suitable for an alternative source of funding, such as a Conditional Fee Arrangement?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 6: We would welcome views or evidence on the potential impact of the proposed reforms to the scope of legal aid on litigants in person  and the conduct of proceedings.
 
	See our response to Question 3 above for concerns about the implications for litigants in person and the conduct of proceedings if immigration matters (including Article 8 cases unconnected to an asylum claim and family reunion) are removed from the scope of legal aid. 


The Community Legal Advice Telephone Helpline

Question 7: Do you agree that the Community Legal Advice helpline should be established as the single gateway to access civil legal aid advice?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	The Medical Foundation strongly opposes this proposal on the basis that telephone based services will rarely be appropriate for our clients. Torture survivors are often highly traumatised and many struggle to establish relationships of trust with advisers of any kind. Most are deeply reluctant to disclose sensitive information relating to their torture experiences, which often include sexual assault, and ensuing health complications including HIV and mental health problems. We are confident that very few will share information of this sort by phone with advisers whom they have never met. There would be no way for the helpline advisers to see and consider important paperwork in their cases. Many torture survivors have limited English skills and have had poor experiences with Language Line, including inaccessibility (one client recently waited for 45 minutes while her GP tried to get through to an interpreter via Language Line) and difficulties sourcing interpreters who speak the correct language or dialect. 

We have no objection to the Community Legal Advice helpline being offered as one option among many, but it must be complemented by ready access to face-to-face services.



Question 8: Do you agree that specialist advice should be offered through the Community Legal Advice helpline in all categories of law and that, in some categories, the majority of civil Legal Help clients and cases can be dealt with through this channel?

 

 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	See our response to Question 7 above.


Question 9: What factors should be taken into account when devising the criteria for determining when face to face advice will be required?

 
	Factors that should be taken into account include the complexity of the matter on which advice is needed, vulnerability, language skills, and the sensitivity of issues under discussion (especially where the matter involves violations of personal dignity).


Question 10: Which organisations should work strategically with Community Legal Advice and what form should this joint working take?
 
	N/A


Question 11: Do you agree that the Legal Services Commission should offer access to paid advice services for ineligible clients through the Community Legal Advice helpline?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Financial Eligibility

Question 12: Do you agree with the proposal that applicants for legal aid who are in receipt of passporting benefits should be subject to the same capital eligibility rules as other applicants?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 13: Do you agree with the proposal that clients with £1,000 or more disposable capital should be asked to pay a £100 contribution?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 14: Do you agree with the proposals to abolish the equity and pensioner capital disregards for cases other than contested property cases?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 15: Do you agree with the proposals to retain the mortgage disregard, to remove the £100,000 limit, and to have a gross capital limit of £200,000 in cases other than contested property cases (with a £300,000 limit for pensioners with an assessed disposable income of £315 per month or less)?
  
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 16: Do you agree with the proposal to introduce a discretionary waiver scheme for property capital limits in certain circumstances?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

The Government would welcome views in particular on whether the conditions listed at paragraphs 5.33 to 5.37 are the appropriate circumstances for exercising such a waiver. Please give reasons.
	N/A


Question 17: Do you agree with the proposals to have conditions in respect of the waiver scheme so that costs are repayable at the end of the case and, to that end, to place a charge on property similar to the existing statutory charge scheme?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons. The Government would welcome views in particular on the proposed interest rate scheme at paragraph 5.35 in relation to deferred charges.
	N/A


Question 18: Do you agree that the property eligibility waiver should be exercised automatically for Legal Help for individuals in non-contested property cases with properties worth £200,000 or less (£300,000 in the case of pensioners with disposable income of £315 per month or less)?
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 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 19: Do you agree that we should retain the ‘subject matter of the dispute’ disregard for contested property cases capped at £100,000 for all levels of service?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	N/A


Question 20: Do you agree that the equity and pensioner disregards should be abolished for contested property cases?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	N/A


Question 21: Do you agree that, for contested property cases, the mortgage disregard should be retained and uncapped, and that there should be a gross capital limit of £500,000 for all clients?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	N/A


Question 22: Do you agree with the proposal to raise the levels of income-based contributions up to a maximum of 30% of monthly disposable income?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 23: Which of the two proposed models at paragraphs 5.59 to 5.63 would represent the most equitable means of implementing an increase in income-based contributions? Are there other alternative models we should consider? Please give reasons.
 
	N/A


Criminal Remuneration

Question 24: Do you agree with the proposals to:

 
	· pay a single fixed fee of £565 for a guilty plea in an either way case which the magistrates’ court has determined is suitable for summary trial;
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· enhance the lower standard fee paid for cracked trials and guilty pleas under the magistrates’ courts scheme in either way cases; and

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· remove the separate fee for committal hearings under the Litigators’ Graduated Fees Scheme to pay for the enhanced guilty plea fee?

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


Please give reasons.

	N/A


Question 25: Do you agree with the proposal to harmonise the fee for a cracked trial in indictable only cases, and either way cases committed by magistrates, and in particular that:
 
	· the proposal to enhance the Litigators Graduated Fee Scheme and Advocates Graduated Fee Scheme fees for a guilty plea by 25% provides reasonable remuneration when averaged across the full range of cases; and
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· access to special preparation provides reasonable enhancement for the most complex cases?

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


Please give reasons.

	N/A


Question 26: Do you agree with the Government’s proposal to align fees paid for cases of murder and manslaughter with those paid for cases of rape and other serious sexual offences?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 27: Do you agree with the Government’s proposal to remove the distinction between cases of dishonesty based on the value of the dishonest act(s) below £100,000?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 28: Do you agree with the Government’s proposal to:

 
	a)
remove the premium paid for magistrates’ courts cases in London; and

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	b)
reduce most ‘bolt on’ fees by 50%?

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


Please give reasons.

	N/A


Question 29: Do you agree with the proposal to align the criteria for Very High Cost Criminal Cases for litigators so that they are consistent with those now currently in place for advocates?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 30: Do you agree with the proposal to appoint an independent assessor for Very High Cost Criminal Cases?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

It would be helpful to have your views on:

· the proposed role of the assessor;

· the skills and experience that would be required for the post; and
· whether it would offer value for money.
Please give reasons.

	N/A


Question 31: Do you agree with the proposal to amend one of the criteria for the appointment of two counsel by increasing the number of pages of prosecution evidence from 1,000 to 1,500 pages?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Civil Remuneration

Question 32: Do you agree with the proposal to reduce all fees paid in civil and family matters by 10%, rather than undertake a more radical restructuring of civil and family legal aid fees?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	The Medical Foundation is highly concerned that reducing legal aid fees by 10% at the same time as removing several important areas from the scope of the legal aid scheme will cause an exodus of providers from the legal aid market. 

In the asylum and immigration field we have already seen the collapse last year of Refugee and Migrant Justice (RMJ), one of the largest providers of advice to asylum seekers, due to difficulties connected with the legal aid payment regime (RMJ represented over 250 Medical Foundation clients at the time of their collapse and many of these clients struggled to secure quality alternative representation). The Immigration Advisory Service has also begun to announce multiple office closures, and other smaller providers including Glazer Delmar Solicitors have either closed or quit the asylum and immigration legal aid market. In some areas, including the North East of England, the shortage of providers able to advise on torture survivors' complex asylum claims is dire and likely to worsen in light of local authority funding cuts. 

We have also seen a significant increase in the number of providers seeking pro bono medico-legal reports from the Medical Foundation on the basis that they are not providing asylum advice to torture survivors under the legal aid scheme (we received a total of seven such requests in 2010, and as many in January 2011). We are worried that in some of these cases the provider may have decided to leave the legal aid market without advising their highly vulnerable torture survivor clients that legal aid is available for their cases.  



Question 33: Do you agree with the proposal to cap and set criteria for enhancements to hourly rates payable to solicitors in civil cases?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If so, we would welcome views on the criteria which may be appropriate. Please give reasons.

	N/A


Question 34: Do you agree with the proposal to codify the rates paid to barristers as set out in Table 5, subject to a further 10% reduction?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 35: Do you agree with the proposals:
 
	· to apply ‘risk rates’ to every civil non-family case where costs may be ordered against the opponent; and
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· to apply ‘risk rates’ from the end of the investigative stage or once total costs reach £25,000, or from the beginning of cases with no investigative stage?
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


Please give reasons.

	N/A


Question 36: The Government would also welcome views on whether there are types of civil non-family case (other than those described in paragraphs 7.22 and 7.23) for which the application of ‘risk rates’ would not be justifiable, for example, because there is less likelihood of cost recovery or ability to predict the outcome.
  
	N/A


Question 37: Do you agree with the proposal to cap and set criteria for enhancements to hourly rates payable to solicitors in family cases?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If so, we would welcome views on the criteria which may be appropriate. Please give reasons.

	N/A


Question 38: Do you agree with the proposals to restrict the use of Queen’s Counsel in family cases to cases where provisions similar to those in criminal cases apply?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Expert Remuneration

Question 39: Do you agree that:
 
	· there should be a clear structure for the fees to be paid to experts from legal aid;
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· in the short term, the current benchmark hourly rates, reduced by 10%, should be codified;
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· in the longer term, the structure of experts’ fees should include both fixed and graduated fees and a limited number of hourly rates;
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· the categorisations of fixed and graduated fees shown in Annex J are appropriate; and
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· the proposed provisions for ‘exceptional’ cases set out at paragraph 8.16 are reasonable and practicable?
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


Please give reasons.

	Each year the Medical Foundation produces 600-800 expert medico-legal reports documenting physical and psychological sequelae of torture for use in the context of asylum and other legal proceedings. We have been providing this service for more than 25 years and are recognised internationally as a leader in this highly specialist field. 

We are not opposed in principle to creation of a clear structure for expert fees for legal aid purposes, however the proposals set out in the consultation document are too vague for us to support at this stage. 

In particular, we are unable to support the proposal to reduce benchmark rates by 10% because it is not clear to us what benchmark rate would apply to the medico-legal reports we provide. Certainly we will not be able to reduce our fees by 10% - we already heavily subsidise our medico-legal report service from charitable funds and further subsidisation in the current financial climate is not possible. 

It is also not clear where Medical Foundation expert reports would fit within the potential bandings and fee structures set out in Annex J. Unlike many other providers of expert reports, we charge a fixed fee for our reports (with an uplift for reports involving visits to detention facilities) regardless of the length of time involved (this work is complex and our reports can take many months to finalise) or the type of expert who produces the report (e.g. a GP, psychiatrist, clinical psychologist, psychotherapist or counsellor). 

Moreover, current UK Border Agency proposals for the Medical Foundation (and the Helen Bamber Foundation) to develop a standby system for conducting early clinical assessments in some Detained Fast Track (DFT) asylum cases with a view to determining whether a medico-legal report should be prepared will increase our costs considerably in these cases. The UK Border Agency hopes to modify the current policy which requires all DFT detainees offered a pre-assessment appointment with the Medical Foundation (or the Helen Bamber Foundation) to be released from the DFT system and from detention. We have made it clear to the UK Border Agency that our ability to participate in the trial of any more resource-intensive system resting on early clinical assessments is contingent on full recovery of our costs via the legal aid system (we are unable to accept money from the UK Border Agency for this work because it would compromise our role as an independent expert witness). Clearly a legal aid impact assessment needs to be carried out and further discussions between the Legal Services Commission, the UK Border Agency, the Immigration Law Practitioners' Association, the Medical Foundation and the Helen Bamber Foundation are needed so that, among other things, the Ministry of Justice's proposals relating to expert witness fees can be taken into account.



Alternative Sources of Funding

Question 40: Do you think that there are any barriers to the introduction of a scheme to secure interest on client accounts?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 41: Which model do you believe would be most effective:
 
 FORMCHECKBOX 

Model A: under which solicitors would retain client monies in their client accounts, but would remit interest to the Government; or
 FORMCHECKBOX 

Model B: under which general client accounts would be pooled into a Government bank account?
Please give reasons.

	N/A


Question 42: Do you think that a scheme to secure interest on client accounts would be most effective if it were based on a:
 
 FORMCHECKBOX 
 A) mandatory model;

 FORMCHECKBOX 
 B) voluntary opt-in model; or

 FORMCHECKBOX 
 C) voluntary opt-out model?

Please give reasons.

	N/A


Question 43: Do you agree with the proposal to introduce a Supplementary Legal Aid Scheme?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	N/A


Question 44: Do you agree that the amount recovered should be set as a percentage of general damages?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If so, what should the percentage be?
	N/A


Governance and Administration

Question 45: The Government would welcome views on where regulators could play a more active role in quality assurance, balanced against the continuing need to have in place and demonstrate robust central financial and quality controls.

 
	N/A


Question 46: The Government would welcome views on the administration of legal aid, and in particular:

· the application process for civil and criminal legal aid;

· applying for amendments, payments on account, etc.;

· bill submission and final settlement of legal aid claims; and
· whether the system of Standard Monthly Payments should be retained or should there be a move to payment as billed?

 
 
	N/A


Question 47: In light of the current programme of the Legal Services Commission to make greater use of electronic working, legal aid practitioners are asked to give views on their readiness to work in this way.
 
	N/A


Question 48: Are there any other factors you think the Government should consider to improve the administration of legal aid?

 
	The Medical Foundation considers that huge savings could be made annually from the legal aid budget by improving the quality of asylum, immigration and asylum support decisions made by the UK Border Agency, thereby drastically reducing the number of costly appeals, judicial reviews, and, in the asylum field, fresh claims. For example, research conducted recently by the Medical Foundation demonstrates that more than 50% of asylum appeals involving asylum seekers with Medical Foundation medico-legal reports are successful. In addition, ensuring that a person who has a legitimate claim to protection as a refugee is recognised as early as possible will mean that they can become productive members of society sooner. If the government is serious about upholding the rule of law and protecting the most vulnerable, it will look first to make savings from those government departments and agencies, including the UK Border Agency, which place the legal aid budget under unnecessary strain through poor decision-making in matters involving the fundamental rights of highly vulnerable people.  


Impact Assessments

Question 49: Do you agree that we have correctly identified the range of impacts under the proposals set out in this consultation paper?

 

 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	     


Question 50: Do you agree that we have correctly identified the extent of impacts under these proposals?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	     


Question 51: Are there forms of mitigation in relation to client impacts that we have not considered?
 
	N/A


About you

	Full name
	Sonya Sceats


	Job title (or capacity in which you are responding to this consultation exercise)

 
	 FORMCHECKBOX 
 ATE Insurer

 FORMCHECKBOX 
 Claimant

 FORMCHECKBOX 
 Claimant Lawyer

 FORMCHECKBOX 
 Claims Management Company

 FORMCHECKBOX 
 Consumer representative organisation
 FORMCHECKBOX 
 Defendant

 FORMCHECKBOX 
 Defendant Lawyer

 FORMCHECKBOX 
 Government Department / Non-Departmental Public Body

 FORMCHECKBOX 
 Insurer

 FORMCHECKBOX 
 Judiciary

 FORMCHECKBOX 
 Legal Academic

	
	 FORMCHECKBOX 
 Other – please specify
	NGO


	Date
	14.02.11
	


	Company name/organisation (if applicable)
	Medical Foundation for the Care of Victims of Torture


	Address
	111 Isledon Road, London


	Postcode
	N7 7JW
	


 FORMCHECKBOX 

If you would like us to acknowledge receipt of your response please tick this box (emailed responses will be acknowledged automatically).
	Address to which this acknowledgement should be sent, if different from above
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