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EDF RESPONSE TO LEGAL AID REFORM PROPOSALS 

Introduction 

The Equality and Diversity Forum (EDF) is a network of national organisations committed to equal opportunities, social justice, good community relations, respect for human rights and an end to discrimination based on age, disability, gender and gender identity, race, religion or belief, and sexual orientation
.  EDF raises awareness and disseminates information on all aspects of equality and human rights, providing a unique space for developing dialogue, trust and working relations between organisations tackling discrimination, social and economic disadvantage and human rights abuse. We carry out research, run events and seek to inform public policy development. Further information about our work is available at www.edf.org.uk
Our members represent some of the most disadvantaged groups throughout the UK and so we will comment on how the proposed changes may well affect those who must not be forgotten if the government’s commitment to a big society is to have meaning.

Members of the EDF are particularly concerned about the total removal from the scope of free or low cost legal advice or assistance on most types of cases which EDF believes will impact disproportionately on people within certain protected categories – women, people from ethnic minorities and people with disabilities or mental health problems in particular.

Moreover we note that although the annual legal aid budget rose from £1.5 billion in 1997 to 2.1 billion, spending on civil legal aid fell by 24%
.  Thus the spending on civil legal aid has already been substantially reduced.

The EDF opposes the proposed changes because we believe that:

· they are discriminatory and will entrench inequality because women, people from minority ethnic groups, disabled people and other groups facing discrimination will be disproportionately affected; 
· they will not promote equality of opportunity as required by the race, sex and disability equality duties;
· they will remove an important check to abuses of power and incompetence (legal aid is necessary to ensure equality of arms and to enable individuals to challenge decisions taken by those in positions of power); and,

· they breach the Human Rights Act 1998 (HRA 1998) because:

· the ability to access legal advice and representation is a vital part of the right to a fair trial, which is fundamental to the rule of law and protected under the HRA in Article 6 of the European Convention on Human Rights (ECHR); and,

· a lack of  access to legal advice and representation may lead to violations of other fundamental rights protected under the HRA, such as the right not to be subject to inhuman and degrading treatment (Article 3, ECHR) and the right to respect for a private and family life (Article 8, ECHR). 

The EDF is also concerned that the Ministry of Justice (MoJ) has not paid due regard to its existing equality obligations under section 76A of the Sex Discrimination Act 1975 (SDA), section 71 of the Race Relations Act 1976 (RRA) or section 49A of the Disability Discrimination Act 1995 (DDA), nor its future equality obligations under the Equality Act 2010; nor its human rights obligations under section 6 of the Human Rights Act 1999 (HRA).   It has inadequately addressed the complexity in some cases of discrimination; and it neglects to realise that the protection of rights which require detailed argument and expert evidence will become illusory. 
The simple point about these proposals is that they will cut the resources available for legal advice and for litigation.  The key question in equal opportunities terms is whether those cuts will disproportionately affect women, ethnic minorities and disabled people compared to others and consequently mean that these proposals will significantly reduce their chances of accessing legal help and whether they will promote equality of opportunity.  The figures given show, for example, that a much larger proportion of BAME people are legal aid users.  Using the figures given for all categories in Table 2 of the Scope Changes Equality Impact Assessment legal aid is nearly 5 times more important to the BAME community compared to the white community as a means of achieving access to justice.
 Thus because the white community is better resourced and is less likely to experience some of these legal problems it will continue to enjoy better access to justice. On the other hand the effect on the BAME community in terms of access to justice will be devastating.

The approach of these proposals is to recognise that some harm may flow from the changes but because the changes apply to everyone and the Government needs to reduce public spending and thus conclude that the result is proportionate.  These proposals fail to recognise that the importance of legal aid as a means of access to justice is different for different protected groups. 

What the law requires is different: it is a requirement to consider how equality of opportunity can be promoted.  Put another way equality involves treating persons who are similarly situated in the same way and those that are not similarly situated in a different way.  As far as access to justice is concerned white people and the BAME communities are quite definitely not similarly situated.  The same is true for disabled people and non-disabled people. In both cases, on average, one is much poorer and less well resourced than the other.  To ignore this is to ignore the basic tenet of equality. 
The EDF is most concerned about the MoJ analysis of indirect discrimination which is inadequate.  The MoJ refer to the proposed changes and then assert that 
We do not think that the proposed changes amount to provisions, criteria or practices.  They do not relate to the criteria for obtaining legal aid.   

The proposed changes will determine who will get legal aid for what.  To assert that they do not amount to provisions criteria or practices within the concept as used in European Union law in the Race Directive or the Employment Equality Directive or the Recast Gender Directive simply shows a lack of understanding of what the law entails. The MoJ then goes on to consider on an alternative basis whether its proposals are justified but if it does not understand whether it is concerned with a provision criterion or practice, it is unlikely to have understood properly the nature of comparative disadvantage
 that is at the heart of the concept of indirect discrimination in European Union law. 

We are also very concerned that these proposed changes will not promote equality of opportunity, they will impede it. 

The Equality Impact Assessment demonstrates the comparative disadvantage that would be created by the proposed provisions.  Even though it is based on inadequate data
, it clearly shows that in the majority of categories of existing civil law provision women, ethnic minority people and those with disabilities are over represented compared to the national population.  The rights with which they are engaged apply to everyone.  The figures show that they are rights which have to be enforced through legal process disproportionately by these groups.  

For example, in employment cases clients are 45% women, 24% ethnic minorities and 9% disabled, in non-homeless housing they are 60% women, 31% ethnic minorities and 27% disabled and in welfare benefits they are 54% women, 27% ethnic minorities and 63% disabled.  This compares to a national population of 51% women, 8% ethnic minorities and 18% disabled people.
  These figures show a significant adverse impact for ethnic minority people across all these categories and for disabled people in relation to non-homeless housing and welfare benefits.

Disproportionately for groups with these characteristics the rights are not ‘real’ without legal enforcement.  To remove the assistance that they have for legal enforcement will therefore diminish their access to these rights.  

EDF does not agree, as asserted by the MoJ, that ‘any such disadvantage would be a proportionate means of achieving a legitimate aim and therefore justified’. We note the four policy factors set out by the MoJ at paras 4.13 – 4.29
 however, we consider that in effect these provide inadequate justification. For example, the ‘loss of life, liberty and home’ is very narrowly defined.  Consider the issue of loss of a home.  A person risks losing their home if possession proceedings are taken.  They are then in scope.  However suppose, as is very common, that the person lives in accommodation with serious damp problems.  The tenant may wish to enforce the repairing obligations of the landlord.  They may have no capacity to do so by legal means and so they withdraw their rent payments and thereby causing the landlord to seek possession for non – payment of rent.  The need for intervention had already arisen and would have been cheaper to meet at the earlier stage.

Thus this test is likely to lead persons to reach a situation in which the issue has become more serious when a cheaper and more apt intervention at an earlier stage would have prevented matters from escalating.

Similarly, sometimes a series of events will lead to the loss of a home.  A person can start with a welfare benefits problem which if not dealt with can lead to a debt problem which in turn will lead to possession proceedings. On these proposals legal aid will only be available for the possession proceedings, however, it must be more cost effective to provide cheaper and more timely help with, for instance, a debt or welfare rights problem if this will prevent a possession action from being brought at all.  

Secondly, the litigant’s ability to present his or her own case is a vital consideration that lies at the core of the rationale for the provision of legal aid.  However, these documents appear to interpret this to mean that everyone is capable of presenting legal arguments to the Supreme Court which in our view is totally unrealistic.  It is simply absurd to suggest otherwise and the failure to address the different abilities of persons to act as litigants in person is a threshold fault of this consultation.  It infects all the subsequent reasoning.
Section 6 HRA imposes a clear duty on all public bodies, including the Ministry of Justice, not to infringe any of the rights it guarantees. This duty clearly applies to the formulation of policy to ensure that policies are not developed which, if implemented, would breach the rights protected in the HRA. The ability to access legal advice and representation is a vital part of the right to a fair trial under Article 6(1) ECHR. The ability to access a court is also central to the right to an effective remedy under Article 13 of the ECHR. The inability to access legal advice and representation may also lead to violations of other fundamental rights protected under the HRA, such as the right not to be subject to inhuman and degrading treatment (Article 3, ECHR) and the right to respect for a private and family life (Article 8, ECHR). Given the engagement of these rights it is vital that the Ministry of Justice ensures that it is fully complying with its section 6 HRA duties to ensure that any changes made to legal aid do not breach these fundamental human rights. 
Scope
We agree that all the types of case identified should remain in scope. We do not agree with the proposals to exclude the following types of case and proceedings from the scope of legal aid:

· Asylum support
· Clinical negligence
· Compensation from the Criminal Injuries Compensation Authority
· Debt
· Education
· Employment
· Family law (financial relief and private child law)
· Proceedings before the Higher Courts
· Housing 
· Immigration 
· Welfare benefits
While we welcome the fact that legal help is being retained in discrimination cases, we are concerned that removing legal aid for other linked housing, employment or welfare rights cases will effectively result in a substantial decrease in the number of advice providers and consequently potential clients being unable to find information and advice on their rights. Many discrimination cases arise out of or in connection with other legal claims – housing, employment or welfare benefits, for example.  If it is not possible to obtain funding for these parts of the claim it will be very difficult to take action to pursue the discrimination claim. In any event it is not proposed that legal help will be available for representation in tribunals where the majority of first instance discrimination cases are heard.

We question the assumption that all tribunals are simple and easily accessible for claimants, even if they are not vulnerable.  We note that Professor Hazel Genn said in her important study of tribunals –

...there are limits to the ability of tribunals to compensate for users’ difficulties in presenting their case.  In some circumstances, an advocate is not only helpful to the user and the tribunal, but may be crucial to procedural and substantive fairness.

This issue is particularly relevant to discrimination cases as none of the courts have an investigative function nor do most of the tribunals, including employment tribunals, for which legal aid or assistance is to be withdrawn.   This is highly significant because the deficiencies of a litigant in person in presenting his or her case cannot be addressed by the judge. This point was made very clearly by the Court of Appeal
: 
…It is for the litigant himself to decide what case to make and how to make it, and what evidence to adduce and how to adduce it. It is not for the judge to give directions or advice on such matters. It is not his function to step into the arena on the litigant's side and to help him make his case…. It is not their role to engage in the sort of inquisitorial function that [counsel for the appellant] suggests or, therefore, to engage in an investigation as to what further evidence might be available to one of the parties which, if adduced, might enable him to make a better case. Their function is to hear the case the parties choose to put before them, make findings as to the facts and to decide the case in accordance with the law.
Because proceedings are adversarial the intelligence, knowledge of the law and analytical and communication skills of a litigant in person will determine the outcome of the case in many circumstances. In 2008-09, 98% of legal aid recipients were in the bottom two income quintiles.
 86% of the full representation cases and 80% of Legal Help cases which would be removed from scope would affect people in the bottom income quintile. The removal of legal aid will mean that people with fewer resources will simply not be able to win even if they have real grievances. Moreover, disabled people often struggle to get justice in courts and tribunals as information is not provided in an accessible format and reasonable adjustments are not offered.  Many disabled people cannot represent themselves for impairment-related reasons and the features of the court environment and justice process can be triggers for distress and exacerbate symptoms of mental health problems or learning disabilities.  Removing legal representation would therefore deny a range of groups equal access to justice.  This is not consistent with the equal protection under the law that is the birthright of all who live under the rule of law as expressly stated in the Universal Declaration on Human Rights 1948.

Discrimination law, even after the passing of the Equality Act 2010, is complex and remains difficult to prove.
We strongly disagree with the proposal to remove proceedings in the higher courts from the scope of legal aid for the following reasons: 
· It is difficult to envisage a case that went to this level that did not involve a complex legal issue (it is only possible to go to the Court of Appeal were the appeal raises an important point of principal or law, or there is some other compelling reason for it to be heard). By definition cases that go to the Court of Appeal are extremely complex; it is not feasible to expect people to represent themselves at this level of hearing even if they face no other barriers resulting from the impact of discrimination or disadvantage.  
· To access the Court of Appeal or higher courts you have to go through permission proceedings and meet specific legal tests. What litigant in person without legal expertise could do this? The answer is obvious: very few indeed!
· Increased numbers of applications and cases involving litigants in person will lengthen the time taken to hear cases and increase the financial burden on the higher courts.  
Community legal advice telephone helpline    
The consultation paper proposes that a Community Legal Advice helpline should be established as the single gateway to access civil legal advice.  Members of the EDF are extremely concerned about this proposal which we believe has a number of problems and limitations which will have a particularly adverse effect on minority groups. 

We accept that there may be some advantages to having a telephone advice line as set out in paras 4.270 and 4.271, however, these advantages will mainly apply to those who are better off, reasonably articulate, and who have ready access to cheap telephone services. Most of these will have access to resources and thus will be outside the scope of legal aid.  If the Government genuinely wishes to ‘re-design the system so that it caters much better for the needs of its clients’ a single entry point telephone advice service is not the way to achieve this.

Some of the people who will be adversely affected by a telephone advice service include-

· ethnic minority clients who have difficulty in understanding or speaking in English or reading documents in English, 

· clients with a physical or mental health impairment affecting their ability to communicate by telephone or more generally, including people with hearing loss (1 in 7 of the population) and those who use sign language, as well as 

· those who are very distressed or frightened. 

They are unlikely to be able to make effective use of a telephone helpline.  Consequently we consider that whilst a telephone helpline may be useful to some people, it should not be the sole access point to legal help. 

Additionally a large number of clients are likely to have a problem which they find difficult to explain, or understand, which can be or often needs to be identified from documentation – this will not be available to a telephone adviser.  For example, a person with an immigration case or a welfare benefits case, may not understand what the issues are but sight of the correspondence would clarify what the problems are. 

Those of our members that have experience in direct advice giving to the public will attest that when a client is very distressed, frightened, confused or upset it can take time for them to explain the salient details of their problems. Many may misidentify their problems.  For example, many discrimination problems may be presented by the client as an ‘employment’ problem or a ‘housing’ problem – it will only be after some probing by a well informed advisor that the discrimination element is revealed. Clearly if the potential client on the telephone identifies their problem as employment or housing they will be told that legal advice or help is not available to them, whereas if they had identified their problem as discrimination they may have been referred for further second tier advice. 

Problems we foresee:-

· How are telephone advisers to be equipped to identify correctly a wide range of legal problems? What professional qualifications will they have? What training will they have or be given?

· How will allegations of a failure to identify a legal problem be dealt with? What legal professional insurance will the service carry?

· How are they to be able to consider any relevant documentation?

Financial criteria

The EDF is concerned that currently legal aid is only available to those in the bottom two income quartiles, the poorest categories of people, any further limitations on eligibility will eliminate even more people who need legal aid services.

Equality and Diversity Forum
February 2011.
� A list of EDF members is attached as annex 1


� Department of Constitutional Affairs, A Fairer Deal for Legal Aid, July 2005.


� Nationally the chance of being a BAME person is 8%, the proportion of BAME people compared to non-BAME people is therefore 8/92 = .0869.  The EIA shows that overall users are 27% BAME and 63% white British. Thus the proportion of legal aid users who are BAME 27/63 = .4285.  Consequently the chance of a BAME person being a legal aid user is 4.9 times that of a white British person. 


� See e.g. Article 2 of the Race Directive 2000/43/EC.


� See MoJ, Legal Aid Reform: Scope Changes, EIA, Nov 2010, para 18, ‘this source is the most robust record of client characteristics available, it is subject to a number of limitations.’


� All these figures are taken from the MoJ Equality Impact Assessment.


� It is perhaps not surprising that disabled people are underrepresented in employment cases since one of the particular problems frequently experienced by disabled people is difficulty in getting a job.


� MoJ, Proposals for the Reform of Legal Aid in England and Wales, Nov 2010, p33-36.


� Tribunals for diverse users, H Genn, B Lever & L Gray, DCA research series 01/06, Department for Constitutional Affairs, January 2006.


� In Muschett v HM Prison Service [2010] EWCA Civ 25, [2010] IRLR 451 by Rimer LJ repeating what he had said in a case concerning the duty of circuit judges towards such litigants Lemas v Williams [2009] EWCA Civ 360, at [57].


� See MoJ, Impact Assessment, Cumulative Legal Aid Reform Proposals, Nov 2010, p11, para 40.


� See Article 7 which says “All are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination.
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