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DISCRIMINATION LAW ASSOCIATION 

response to 

CONSULTATION ON PROPOSALS FOR THE REFORM OF LEGAL AID

IN ENGLAND AND WALES 
1. The Discrimination Law Association (‘DLA’), a registered charity, is a membership organisation established to promote good community relations by the advancement of education in the field of anti-discrimination law and practice.  It achieves this by, among other things, the promotion and dissemination of advice and information; the development and co-ordination of contacts with discrimination law practitioners and similar people and organisations in the UK and internationally.   The DLA is concerned with achieving an understanding of the needs of victims of discrimination amongst lawyers, law makers and others and of the necessity for a complainant-centred approach to anti-discrimination law and practice.  With this in mind the DLA seeks to secure improvements in discrimination law and practice in the United Kingdom, Europe and at an international level.  

2. The DLA is a national association with a wide and diverse membership.  The membership is growing and currently consists of over 300 members.  Membership is open to any lawyer, legal or advice worker or other person substantially engaged or interested in discrimination law and any organisation, firm, company or other body engaged or interested in discrimination law.  The membership comprises, in the main, persons concerned with discrimination law from a complainant perspective.  

3. The DLA is a company limited by guarantee.
4. The DLA welcomes the opportunity to respond to the Ministry of Justice (‘MoJ’) important consultation on the future of civil and family legal aid in England and Wales. The decisions by government and parliament that will follow this consultation will have a significant impact on access to justice for the people of this country who lack the financial means to access the legal services they need to protect and enforce their rights. As an organisation committed to justice and to securing equality and fairness in access to justice, the DLA has given careful consideration to the MoJ’s consultation document. While we agree that wherever possible people should be encouraged to resolve issues out of court and that legal aid spending should aim to maximise value for money, we are not led to the same conclusions as the MoJ as to how most fairly and equitably this should be achieved.  
5. In general terms, the DLA is extremely concerned about the scale and extent of the radical reforms proposed. It is the DLA’s view that the proposals, if implemented in their current form, will have “calamitous consequences”
 for the provision of civil legal aid to the most vulnerable in society. Those who can properly be described as vulnerable disproportionately include groups intended to be protected by equality legislation and whose interests the DLA seeks to serve. Whilst domestic equality legislation offers broad and mainly universal protection from discrimination on the basis of race, sex, disability, transgendered or marital status, pregnancy or maternity, sexual orientation or religion and belief, it has always been recognised that specific groups within society – e.g. disabled persons, women, black and ethnic minority persons and sexual and religious minorities – are often rendered vulnerable by virtue of the fact that they have suffered systemic discrimination and historical and societal disadvantage linked to their sex, race or disability for example. Equality laws have been enacted precisely to codify the rights of such groups not to continue to face structural disadvantage. Such rights include placing  reviewable duties on public bodies to have due regard to the need to secure equality for all, the proscription of a broad range of discriminatory conduct and the right to seek a remedy where discriminatory conduct occurs.

6. In the DLA’s view, the proposed reforms threaten to make the effective exercise of these rights impossible for the very vulnerable, whether that vulnerability relates only to membership of a protected class or whether vulnerability is compounded by such membership.   This raises serious issues about whether the reforms infringe international instruments which guarantee access to justice and the right to an effective remedy ( e.g. Articles 6(1) and 13 of the European Convention on Human Rights).
7. We do not disagree that the following factors are relevant in determining how civil legal aid funds should be spent:

a. The importance of the issue 

b. the litigant’s ability to present their own case

c. the likely vulnerability of the litigant

d. the complexity of the law

8. We are concerned, however, that the current proposals for removing areas of law from scope and the proposed single telephone gateway to access legal aid have not been adequately tested against these factors. Looking at these proposals from the perspective of potential women clients, disabled clients or BAME clients, we are unable to agree that these factors have been taken into account fully, since most of the proposed changes are likely to disadvantage disproportionately all three of these groups. A stated aim is to reduce the need for litigation as well as to save costs. The proposals to exclude legal aid from early stages of problem solving (which are not threatening to life or liberty, to family life or to loss of a home) risk the escalation of these problems, especially for vulnerable groups, until threats to health and personal safety, family life or loss of a home become very real, greatly increasing the fear and distress of the people involved and the costs to the legal aid fund and to society generally.
9. The DLA is extremely concerned that the MoJ is proposing to adopt changes to legal aid knowing in advance that such changes are likely to put a party to litigation at a disadvantage and thereby to prejudice the outcome their case.   We submit that to do so is conflicts  with Article  10  of the Universal Declaration of Human Rights and is likely to  put the UK in breach of Article 6(1)  and Article 14 of the European Convention on Human Rights (‘ECHR’) , Article 13(1) of the UN Convention on the Rights of Persons with Disabilities and, in relation to legal rights guaranteed under EU law, Article 47 of the EU Charter of Fundamental Rights.
10. Article 6(1) ECHR  provides: 

“In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.” 

11. Article 14 ECHR provides:
“The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”

12. Article 13(1)  UN Convention on the Rights of Persons with Disabilities  provides:

“States Parties shall ensure effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.”

13. Article 47 EU Charter of Fundamental Rights provides:

“Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal in compliance with the conditions laid down in this Article. 

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law. Everyone shall have the possibility of being advised, defended and represented. 

Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective access to justice.”
14. The MoJ’s limited data indicate that the likely prejudice will disproportionately affect women, ethnic minorities and disabled people, which raises questions about the MoJ’s compliance with its statutory equality duties under UK law. This is discussed in our response to Questions 49 and 50 below.

15. The European Court of Human Rights (‘ECtHR’) has considered the need to have access to legal aid as part of rights under Article 6(1).  The ECtHR found a breach of Article 6(1) when Helen Steel and David Morris  (the “McLibel 2”) were refused legal aid to defend defamation proceedings (which have always been outside the scope of legal aid). 

“It is central to the concept of a fair trial, in civil as in criminal proceedings, that a litigant is not denied the opportunity to present his or her case effectively before the court…and that he or she is able to enjoy equality of arms with the opposing side….”  

16. In Steel and Morris  the ECtHR were satisfied that refusal of legal aid to the applicants denied them both of these requirements of a fair trial.  The Court considered that in that case:
“neither the sporadic help given by the volunteer  lawyers nor the extensive judical assistance and latitude granted to the applicants as litigants in person, was any substitute for competent and sustained representation by an experienced lawyer familiar with the case and with the law of libel.”

17. In the earlier case of Airey v Ireland [1979]
 the ECtHR held that a failure to provide legal aid to enable a victim of domestic violence to get a judicial separation from her husband violated Article 6(1) ECHR.  The Court reiterated the important principle  that the ECHR “is intended to guarantee not rights that are theoretical or illusory but rights that are practical and effective…. This is particularly so of the right of access to the courts in view of the prominent place held in a democratic society by the right to a fair trial”.
“It is not realistic, in the Court’s opinion, to suppose that in litigation of this nature, the applicant could effectively conduct her own case, despite the assistance which… the judge affords to parties acting in person.” 

18. In reaching its decision the Court indicated that  Art. 6(1): 
“may sometimes compel the State to provide for the assistance of a lawyer when such assistance proves indispensable for an effective access to court either because legal representation is rendered compulsory … or by reason of the complexity of the procedure or of the case.”  (para 26)
19. The ECtHR has now entirely accepted that Art. 14 prohibits both direct and indirect discrimination
  and that its protection applies to disabled people
. The MoJ’s own evidence of likely disparate adverse impact of  its proposals on grounds of sex, race, colour and disability would, we submit, engage Art
20. In this response the DLA has chosen to respond to a limited number of the questions posed in the Questionnaire. Given the aims and objectives of the DLA, this response focuses, for the most part on those aspects of the proposals that have, in our view, the greatest impact upon the equality issues with which we are concerned. 

21. In this response we respond in detail to questions 1,3,4,6, 7&8, 49 & 50  and 51. 

Question 1: Do you agree with the proposals to retain the types of case and proceedings listed in paragraphs 4.37 to 4.144 of the consultation document within the scope of the civil and family legal aid scheme? Please give reasons.

Retaining Discrimination in scope

22. The DLA welcomes the proposal to retain discrimination cases in scope.
23. We agree with the consultation paper that the need to combat prejudice and achieve equality of opportunity mean that funding should be retained. We would add that discrimination claims are often factually and legally complex. They frequently require a sophisticated understanding of the law and the evidence needed to support the case. It is unrealistic to expect litigants in person to act without at least some legal support.
24. The legal complexity of these cases can be seen by considering the work of the appeal courts in this area. Many years after the introduction of equality law, the Employment Appeal Tribunal and Court of Appeal are regularly grapple with difficult and complex legal issues. Discrimination cases are frequently heard by the Supreme Court and the European Court of Justice. This reflects the intrinsic difficulty of the legal concepts involved.
25. The factual complexity of these cases is apparent from the time taken to deal with them by the courts and tribunals. In the Employment Tribunal, for example, our experience is that discrimination cases will normally be listed for at least three days. Very often they are listed for a week or longer. In addition, those bringing discrimination cases are more likely than the general population to face particular difficulties. They are disproportionately likely to speak English as a second language or to suffer from disabilities that make running a case challenging.
26. Many discrimination cases, particularly in the employment context, contain non-discrimination claims. There will need to be clarity about how these are to be dealt with. The experience of our members conducting discrimination claims in the employment tribunal is that it is unusual to have a discrimination case that does not also include other claims, such as unlawful deduction of wages, unfair dismissal or redundancy pay. This experience is reflected in the employment tribunal statistics, that show that the average tribunal case deals with 1.7 jurisdictions.

27. In our view it is impractical and undesirable for providers to offer help with only part of a mixed claim. A client in such a case would receive professional advice and assistance with only part of their case, while being left to deal with the rest on their own. This substantially diminishes the value of the assistance to the client, but also creates problems for the tribunal and the employer. Assistance with part of a case, rather than the whole case, is not merely proportionally less useful to those receiving it - there is a significant qualitative difference in the value of the help.

28. For example, a common use of Legal Help is assistance with drafting the tribunal claim form (ET1). This benefits the client, who has his claims clearly identified and his case set out. It also, however, benefits the tribunal and employer, who are faced with a clear case to deal with and meet. A mixture of professional and amateur drafting within an ET1 is only likely to create confusion and difficulty.

29. Similarly, an employee seeking assistance with negotiation, for example, by seeking advice on the likely value of his or her claim, needs assistance with the whole of the claim. Advice on a single part, such as the discrimination element, but not others is unhelpful. In this situation, the client needs to estimate the value of the whole claim, in order to negotiate sensibly and effectively. Such advice promotes early settlement by ensuring that the claimant negotiates on the basis of a reasonable expectation of the strength of the claim and the likely result. Advice on part of the claim does not.

30. As noted elsewhere in this response, we do not believe that non-discrimination employment cases should be taken out of scope as a general rule. If, however, Legal Help is withdrawn there should be provision for providing assistance in these multiple cases. Otherwise, the value of the Legal Help for employment discrimination cases will be substantially undermined.

31. We do have concerns about how the other changes in scope will impact on the availability of Legal Help in discrimination cases. The positive affects of retaining discrimination in scope will be lost if, in practice, Legal Help is not available in discrimination cases or the value of that work is undermined.
32. Retention of Legal Help will only assist the government in achieving its aims if there are sufficient providers available to offer the assistance. Legal Help is not offered in discrimination claims in isolations. Providers are also offering assistance in other areas, in particular non-discrimination employment cases, but also other areas of Legal Aid. The LSC will need to provide sufficient matter starts to make it viable for suppliers to provide advice and assistance in discrimination cases. This will need to take account of the potential removal of scope of other areas. 
33. The fixed fee scheme is designed on the basis of a mixture of complexity of cases. Discrimination claims are the most complex: therefore organisations would be taking only the most complex cases on the basis of a fixed fee negotiated when the scope of work also included simpler cases. The natural assumption is that there will be a significant reduction in volume. Providers can only survive on current Legal Aid rates (without the 10% cut) because of the volume of cases taken. Without the economies of scale, suppliers may have to close.
34. Many providers of Legal Help receive other funding: from local government; charitable donations and the EHRC. Regretfully these funding streams are expected to reduce or disappear. The survival of many providers is therefore in doubt, even before considering the impact of cuts to Legal Aid.
35. In summary, we welcome the retention of discrimination within scope. In order, however, for retention to be of real benefit and to achieve the aims set out in the consultation paper, retention must be more than technical. There is little point to assistance being available in theory, unless in practice litigants can obtain practical advice.
Discrimination in Immigration cases 
36. In relation to discrimination in the context of immigration DLA sees a similar problem if, as is proposed, most types of immigration cases will cease to be within scope. Part 3 of the Equality Act 2010 prohibits discrimination in the carrying out of immigration control functions.  S.115 of the Equality Act 2010 provides that any complaint of discrimination by an immigration authority (the Secretary of State, an immigration officer of a person responsible for grant or refusal of entry clearance) in taking a decision relating to the entitlement of a person to enter or remain in the UK must be brought in immigration proceedings  (under the Special Immigration Appeals Commission Act 1997 or Part 5 Nationality, Immigration and Asylum Act 2002). It is difficult to conceive of many situations in which a person would seek to bring a case of discrimination before the Special Immigration Appeals Commission or the First tier or Upper Tribunal (Immigration and Asylum)  without at the same time appealing  against the immigration decision in question.  We submit that to provide legal aid for a discrimination claim but to exclude legal aid from the appeal against the decision allegedly tainted by discrimination cannot be justified as rational or proportionate.
Question 3: Do you agree with the proposals to exclude the types of case set out in paragraphs 4.148 to 4.245 from the scope of the civil and family legal aid scheme? 

37. The DLA has chosen to focus, in response to this question, upon those types  of case that it considers will have the most deleterious impact on equality protection if excluded.  The DLA also wishes to make what it considers to be a very important point about the effect of the potential exclusion from scope of a number of areas on the government’s commitment to creating a fair and equal society by the effective legal protection against anti-discrimination. In relation to most if not all of the potentially excluded areas, discrimination is both likely to occur (e.g. in terms of the disposal and management of premises, in school exclusions and in the employment context) and likely to be undetected as a proper legal basis for challenge, in the absence of specialist advice. In this sense, therefore, the exclusion from scope of the “core” areas of potential litigation ( employment, immigration, housing matters etc) will severely prejudice the ability of claimants to seek redress for discrimination where it occurs in relation to a potentially excluded area. This may, in a number of cases, render the retention in scope of discrimination of no practical value at all.  This cannot be consistent with the State’s international obligations arising out of instruments such as the EU Race Directive, the EU Charter of Fundamental Rights and/or the European Convention on Human Rights. 
Clinical Negligence (paras 4.163 – 4.169)

38. The DLA has had the benefit of considering the responses of a number of interested groups including that of the Disability Charities Consortium, the Citizens Advice Bureau and the Bar Council. Those groups have highlighted the potential adverse impact on disabled adults and children of the withdrawal of funding in respect of this type of case.  The DLA opposes the removal from scope of Clinical Negligence but urges the MOJ, if it is committed to this exclusion, to heed the specific representations made by the Bar Council in relation to the importance of retaining legal aid for children and protected persons. The DLA would add that it is also important to retain legal aid for all those fall within the definition of “disability” within the  Equality Act 2010 (“EA 2010”) meaning of that term.
39. The DLA specifically endorses the Bar Council’s challenge to the notion this is an area in respect of which it can be assumed that alternative funding is readily available.
 The cost liability which will have to be borne by claimants, and firms acting on behalf of such claimants, under conditional fee arrangements (“CFAs”) in order to pursue litigation which is complex by definition, will have a deterrent effect on many of those wish seek redress in this area. 
40. Further, many potential claimants will be seeking recompense for severe and often catastrophic injury putatively caused by clinical malpractice. For many, a successful clinical negligence claim will be the sole means of securing long term care and treatment which will afford them any acceptable future quality of life at all. It follows of course that many such claimants are likely to satisfy the definition of disability contained in the Equality Act 2010 (“EA 2010”)  and will be disproportionately affected by the proposed exclusion. It is correct also that many in this cohort will, if they have suffered catastrophic injury for example, be likely to be “protected parties” within the meaning of Part 21 of the Civil Procedure Rules. Such persons will usually not only qualify as disabled within the meaning of the EA 2010 ( and therefore be entitled not to be discriminated against in the provision of services) but would also be entitled to be represented by a Litigation Friend in any proceedings. The expert litigation friend in many proceedings involving a protected party will be a body such as the Official Solicitor, appointed to bring to bear his expertise in representing incapacitated persons in their best interests. The Official Solicitor will not usually act in such litigation unless funding is secured.  In this sense, a withdrawal of funding will have the immediate and direct consequence of preventing many disabled and incapacitated persons from being able to seek effective redress before the courts for injuries caused by clinical negligence. 
41. Similarly, as the Bar Council Response indicates, the ability of a child to pursue such a claim in the absence of public funding will depend entirely on her/his parents’ means. 

42.  In the DLA’s view, the profound impact on these groups of potential claimant cannot easily be justified by reference to the savings that may be made.  The MoJ’s own equality impact assessment records that 30% of the affected persons are, in fact, ill or disabled. The cost to those affected is not in our view justified by reference to a blanket imperative to reduce spending on legal aid. In a pluralist society, there is an appreciable value attached to ensuring that those less able to seek redress are assisted by the State to vindicate their rights. 
Criminal Injuries (paras 4.173-4.174) 

43. The DLA  has considered carefully the template response  to this consultation of the organisation “Rights of Women” ( “ROW”),  its briefing entitled “Rights of Women’s briefing on the Ministry of Justice proposed changes to legal aid”,  and the response of the Bar Council in relation to this particular area. Again, the DLA opposes the exclusion of this category of case from scope.
44. The DLA endorses the Bar Council’s assertion that it is incorrect to perceive of applications made under the Criminal Injuries Compensation Scheme (“CICA”) as if they were solely concerned with financial compensation. As is stated in the Bar Council’s response, the DLA believes that  “The impetus for CICA applications are diverse; for example, applicants simply seek recognition that a gross wrong has been inflicted, or as a validation of their allegations, or to assist to bring assailants to justice”
.  
45. The DLA also concurs with the suggestion made in the Bar Council Response that the application process is far from straightforward and entails the completion of a lengthy document. Applicants will require assistance both in completing the application and in dealing with the review and appeal processes. As is noted in the Bar Council response, the category of persons who apply to the CICA include young abuse victims and women who have suffered sexual assaults  and other physical violence. 
46. As is stated in relation to other potentially excluded areas, those who have suffered psychiatric injury and/or have serious mental or physical health difficulties will face an additional hurdle in seeking access to the CICA Scheme without assistance. It is well known also that those who suffer domestic and/or sexual abuse often fail to characterise what they have suffered in those terms and do so only with the help of a skilled representative. 
47. The DLA also regards it as incorrect for the MoJ to assume that alternative avenues for assistance can be called upon by those affected in relation to this type of case. As the ROW briefing points out, the voluntary sector, which is at present a much called upon source of help and support to victims of crime, may itself be decimated by the proposed changes to the Legal Aid regime. It is therefore disingenuous for the MOJ to treat the voluntary sector as representing a true alternative funding source in the context of the proposed reforms. 

Education (paras 4.180 – 4.187) 
48. The DLA endorses the views expressed by a number of interested groups in relation to this area. In particular it supports the views expressed by Bar Council and the Doughty Street Chambers Public Law Team in their respective responses. 
49. The practical consequences of the proposed reform will be as follows: 

(a) There will be no Legal Help funding for parents to have their First Tier Tribunal SEN appeals prepared by a solicitor. 

(b)  There will be no funding for appeals to the Upper Tribunal, either to have a solicitor or counsel. Parents will be expected to prepare and present Upper Tribunals on their own or with non-legally qualified assistance from ACE, IPSEA etc (if indeed such organsations are able to deal with increased demand).

(c )  There will be no funding for Legal Help advice and assistance from solicitors for school admissions and exclusion appeals, including those appeals where parents need to argue issues relating to a child’s special educational needs (“SEN”) . Clarification will be required as to whether Legal Help would still be available for admissions or exclusions appeals which involve a discrimination claim. 

50. The assumption made in the Green Paper that education cases are of less import than other kinds of public law (community care and mental health for example) flies in the face of the government’s much vaunted focus on giving all children an opportunity to fulfil their potential. As the Bar Council Response suggests, the right to education is enshrined in Article 2 of the First Protocol of the European Convention on Human Rights. The absence of appropriate education, particularly for those with special educational needs, may have an irreversibly negative impact upon a child’s life chances or her ability to achieve anything like satisfactory human living as an adult.   The DLA wishes to emphasise the following in relation to equality impact: 

(a) Proceedings before the First-Tier Tribunal, and onward appeals, will require specialist legal advice and often involve consideration of a multiplicity of statutory schemes. Parents cannot be expected to understand, apply and be able to challenge the relevant law without specialist assistance. 

(b) A child who is the subject of an appeal before the First Tier Tribunal in an SEN case is vulnerable by definition and will also very likely be disabled within the meaning of the Equality Act 2010 ( many children in this context suffer from conditions such as autism, conduct disorders and Attention Deficit Disorders). The exclusion from scope will therefore remove funding for securing the rights of a group of children a majority of whom will be disabled; 

(c) Many children who have been excluded or face permanent exclusion from schools come from some of the most disadvantaged backgrounds. There is often a close correlation between poverty (socio-economic disadvantage) and school exclusions. Further, poverty may also reinforce other forms of disadvantage based on race, disability or sex for example. The proposals are likely, therefore, to remove an important means of support from the those who are very likely to suffer “compound” disadvantage (e.g. disadvantage which results from possessing one or more particular protected characteristics such as race, sex or disability in addition to socio-economic disadvantage). In particular the DLA notes that the MOJs equality impact assessment records a remarkably disproportionate impact on female parents  in the sense that 73% of such parents will be affected. The proposals will also have a significant adverse impact on  BME parents, 31 % of whom will be affected. 
(d) Both the Bar Council and Doughty Street Chambers’ Public Law Team note that the parents of children with special educational needs are very likely to be vulnerable/disabled themselves, are likely to live in circumstances of relative poverty and to be in receipt of adult social care services. Many, according to the Bar Council Response, have been in the care system themselves and some will have been victims of domestic violence which might itself have been the cause of emotional/ behavioural disorders giving rise to the child’s special educational needs. 

51. The DLA is therefore particularly concerned about the excusion of education from scope and encourages the MOJ to re-consider carefully this exclusion having regard to its own equality impact assessment.  In addition, the DLA supports the point made in the Doughty Street Chambers Public Law Team reponse to the effect that it is entirely misleading, given the threats to the voluntary sector in consequence of the government’s package of budgetary cuts, to assume that that sector will have the capacity to provide effective assistance to those who would otherwise have been eligible for legal aid.
Other Housing matters (paras 4.193 - 4.197)

52. The DLA endorses in general terms the views expressed by the Housing Law Practitioners Association  (“HLPA”) in response to this question in their response ( see www.hlpa.org.uk for online copy) and the views expressed in the Bar Council’s response.  In particular, the DLA is convinced by what is said by HLPA about the important public interest attached to effective access to justice in respect of housing disputes.
 HLPA’s response also underlines the importance of adequate housing (like suitable education) to a thriving and equal society. 

53. The HLPA response also highlights, in considerable detail, the true complexity of the statutory provisions that potential claimants would need to navigate if they were to seek to bring claims in the proposed excluded areas without the benefit of specialist advice. Again, as referred to above, this will disproportionately affect those with physical and mental disabilities, those with language difficulties and those otherwise unable to raise their concerns in a manner considered appropriate to legal proceedings. The DLA wishes to underline its general concern that these proposals will have the most unfortunate consequence of further disadvantaging the less articulate. Many of those whose interests the DLA seeks to serve will fall prey to precisely this kind of disadvantage.
54. In particular the DLA concurs with what is argued in the Bar Council’s response in relation to  “disabled facilities grants” available under the Housing  Grants, Construction and Regeneration Act 1996.  As the Bar Council notes, “Given that these grants facilitate access by disabled occupants to enable them to use their homes, we consider that they are of fundamental importance as they concern the safety of disabled occupiers.  In any event, legal action in relation to such grants is rare and would be by way of judicial review proceedings which remain in scope.”
55. In its equality impact assessment in relation to removal of housing the MoJ notes the disproportionately large percentage of disabled housing law clients who will be adversely affected by this proposal. 
56. The DLA also endorses the general proposition made by the Disability Charities Consortium that disabled persons are disproportionately likely to require advice and assistance in order to resolve housing complaints  relating to disrepair and other areas sought to be excluded. 

57. The DLA wishes to highlight the fact that the MOJ’s own impact assessment records the impact of the proposed exclusions on women, BAMEs and the disabled as very signficant (60%, 31% and 27% respectively).  It is not clear what steps, if any, the MoJ intends to take to ameliorate this kind of disparate impact if the proposals are in fact implemented.
Immigration where the individual is not detained (paras 4.198 – 4.204)

58.  The DLA entirely endorses the submissions made by the Bar Council in relation to this potential category of excluded case and seeks to highlight the following important issues:
a. The proposal to remove immigration claims by those in detention from scope at the same time as retaining claims which challenge the lawfulness of that detention is logically inconsistent. Where continuing detention will depend on the merits of the underlying immigration application it will be inimical to the provision of appropriate advice for the adviser to be expected to advise only on a challenge to the detention itself. 

b. Many immigration applications are made in circumstances where the persons concerned are children and/or the victims of trafficking and/or otherwise cannot be described as making a “free and personal choice” to come or to remain in the UK. 
c. The exclusion from scope of immigration cases will frustrate the policy behind immigration rules intended to prevent persons from having to remain in abusive relationships in order to stay in the UK. The retention of funding for domestic violence cases does not appear to extend to immigration cases and, therefore, very vulnerable persons will be unable to benefit from that retention where their immigration status is in issue. 

d. Migrants will tend to encounter greater difficulties in attempting to represent themselves than UK citizens by reason of cultural and language barriers. This will have a detrimental impact on their right to a fair hearing and an effective remedy.  

59. As might be expected, the MoJ’s equality impact assessment reveals that the proposed removal with have an overwhelmingly disproportionate impact on Black and Minority Ethnic groups. A proposal to undertake a measure which may affect the rights of such persons pursuant to Articles 3 and 8 of the ECHR, and EU Treaty rights, and will affect such a high proportion of Black and Ethnic Minority person, is repugnant. 
Welfare Benefits (paras 4.216 – 4.224)

60. The DLA strongly opposes the proposal to exclude welfare benefits from scope. The DLA would also suggest that there is an overwhelming case for retaining Legal Help in this area and in relation to debt advice. The proposals indicate, for example that funding for debt advice will be retained where, as a result of rent or mortgage arrears, the client’s home is at immediate risk of repossession. The DLA endorses and adopts the general point made by the Citizen’s Advice Bureau (“CAB”) and others that a decision to make legal aid available to those who may require debt advice when their debt problems have become severe (and perhaps insurmountable) is the most false of economies. The DLA would also suggest that a decision to fund cases only where there is an immediate risk of repossession may well cost more than a decision to fund early and preventative legal advice. 
61. Further, the DLA would suggest that, as suggested by Citizens Advice, the government should also direct its attention to improving public education and reducing the costs of administering the legal aid regime. 
62. The DLA is of course concerned that a large cohort of those in receipt of benefit or eligible for benefit will be disabled persons. Such persons are far more likely to have problems with access to the courts by reason of physical or mental health problems and are will therefore be peculiarly affected by the withdrawal of funding. 

63. The DLA supports the view expressed in the response of the Doughty Street Chambers Public Law Team that if funding is to be withdrawn from this area in its entirety (and in relation to education) there should be a re-assessment of the level of resources allocated to the public law category. If funding is withdrawn, all work in relation to welfare benefits will have to be carried out under the public law franchise and provision should be made for this crucial and important work to continue to be carried out by some means. 

64. It is also noted that the EIA records the impact on BAME groups of this particular exclusion as being 85%. It is submitted that this kind of disparate impact, in the absence of ameliorative measures, raises significant questions about whether the MoJ has effectively discharged its statutory equality duty (under s.71 RRA until s.149 EA 2010 comes into force).

Family Law 
65. The DLA has considered and endorses the contents of the “Rights of Women’s template response to the consultation ‘Proposals for the Reform of Legal Aid in England and Wales” in relation to this category of case. 

66. In particular the DLA wishes to lend its support to the following propositions made in that template: 

a. The focus in the proposals on retaining in scope  protection for victims from “physical harm” does not adequately cover the fuller definition of domestic violence used by the CPS and reflected in relevant international instruments. The wider definition includes : “any incident of threatening behaviour, violence or abuse (psychological, physical, sexual, financial or emotional) between adults who are or have been intimate partners or family members, regardless of gender or sexuality.”
 The narrower definition will leave many subject to other kinds of domestic violence without the benefit of access to publicly funded advice in cases where Articles 2, 3 and 8 of the Convention may be at play.
b. The removal from scope of family law matters may leave many children at risk of domestic violence and abuse. As is set out in the ROW template, where children are at risk of abuse, the non-abusive parent is often advised to seek non-molestation orders or residence orders. Where the reason for seeking such an order is not covered because of the proposed limitation in scope, children may be placed at risk and/or the much greater cost of the institution of child protection proceedings may have to be incurred. 

c. Legal aid should be made available to alleged perpetrators of domestic abuse in order to ensure that victims are not “re-victimised” by having to face their putative abusers directly in court. 

d. Cohabitees should be afforded the same legal advice and assistance as married couples and civil partners in relation to domestic violence. 

e. Mediation is not appropriate in domestic violence cases. 

67. Again the DLA is concerned about the disproportionate impact of this proposed exclusion on women (65%), BAMEs (11%) and ill or disabled persons (21%). It is important to recognise the responsibility of the State for ensuring that women’s human rights are adequately protected even if this requires special measures to be adopted. The DLA cannot stress enough the importance of ensuring that the reecnt attempts to improve the protection offered to women, and children, from domestic violence do not founder because of the myopic approach adopted in these proposals. Many women in such a situation, not unlike victims of discrimination, will not articulate the problems they are faced with as “domestic violence” in an initial consultation. Under the proposed limitation in scope, this would mean that many vulnerable women would remain at risk. 

Question 4: Do you agree with the Government’s proposals to introduce a new scheme for funding individual cases excluded from the proposed scope, which will only generally provide funding where the provision of some level of legal aid is necessary to meet domestic and international legal obligations (including under the European Convention on Human Rights) or where there is a significant wider public interest in funding Legal Representation for inquest cases.

68. As we have expressed throughout this response, the DLA believes that the basic legal aid scheme, including the scope and the means of access, should comply with domestic and international legal obligations. We have stressed the importance of compliance with statutory equality duties, currently under the Race Relations Act 1976, the Disability Discrimination Act 1995 and the Sex discrimination Act 1975 and from 6 April 2011 under the Equality Act 2010.  Access to legal aid must also be consistent with Article 6(1) of the European Convention on Human Rights (ECHR), Article 13 of the UN Convention on the Rights of Persons with Disabilities and in relation to EU-guaranteed rights, Article 47 of the EU Charter of Fundamental Rights. 

69. Where, as we and many other respondents have indicated, the proposed reforms to the basic legal aid scheme described in the consultation document do not meet the UK’s domestic and international obligations, the obvious remedy is to reconsider how to make the scheme more efficient and more effective in ways that are compliant with these obligations. This would obviate the need for the new scheme as described, or would ensure that it would be called upon only in very exceptional cases. 
70. With the removal from scope of cases that potentially raise ECHR rights, our concern in relation to the current proposals is that it could mean that, for example, every trafficking victim, every tenant harassed by their landlord, or every child denied access to suitable education would have to apply for exceptional funding so that the UK meets its access to justice obligations. Such a system would necessarily be slower than a case being defined as within scope, more bureaucratic and more uncertain for the individual. The consultation document says very little about how the new scheme for excluded cases would operate, how clients would apply (and what legal help would be available to assist them to do so) what criteria would be used to determine eligibility, how it would deal with urgent or complex applications.  We would expect that in determining where there is a legal obligation to grant legal aid, the LSC would adopt generous criteria to ensure compliance with this obligation. A useful point of reference could be the assessment by the ECtHR in relation to the obligation under s.6 (1) ECHR in Steel and Morris v UK: 
“The question whether the provision of legal aid is necessary for a fair hearing must be determined on the basis of the particular facts and circumstances of each case and will depend inter alia upon the importance of what is at stake for the applicant in the proceedings, the complexity of the relevant law and procedure and the applicant’s capacity to represent him or herself effectively.”

71.  If the MoJ removes from scope the types of cases listed in the consultation document, we anticipate that what is put forward as an exceptional scheme necessary to meet domestic and international legal obligations will, to meet those obligations, be  called upon so often this scheme would cease to be exceptional.
Question 6: We would welcome views or evidence on the potential impact of the proposed reforms to the scope of legal aid on litigants in person and the conduct of proceedings.
72. One of the four factors which the MoJ says it has applied in determining which types of cases to retain within scope and which to remove is “the litigant’s ability to present their own case”.  The MoJ acknowledges that its proposed reduction in the scope of legal aid will result in an increased number of litigants in person which “may potentially lead to delays in proceedings, poorer outcomes for litigants (particularly when the opponent has legal representation) implications for the judiciary, and costs for Her Majesty’s Courts Service.”   

73. The DLA is extremely concerned that the MoJ is proposing to reduce the scope of legal aid in the full knowledge that to do so could deprive a party of a fair hearing.  Please see discussions of the findings of the ECtHR in the cases of Steel and Morris  and Airey in the introduction section above.  In each of these cases the relevant government (UK and Irish) argued that a litigant in person was not disadvantaged because generally he or she was  generally assisted by the judge. 
74. In their influential study, Tribunals for Diverse Users, Professor Hazel Genn and her team observed, 

75. “…there are limits to the ability of tribunals to compensate for users’ difficulties in presenting their case. In some circumstances, an advocate is not only helpful to the user and the tribunal, but may be crucial to procedural and substantive fairness.”

76. In a recent Court of Appeal case
, Rimer LJ emphasised that it is not for the judge to address the deficiencies of the case presented by a litigant in person:

77. …It is for the litigant himself to decide what case to make and how to make it, and what evidence to adduce and how to adduce it. It is not for the judge to give directions or advice on such matters. It is not his function to step into the arena on the litigant's side and to help him make his case…. It is not their role to engage in the sort of inquisitorial function that [counsel for the appellant] suggests or, therefore, to engage in an investigation as to what further evidence might be available to one of the parties which, if adduced, might enable him to make a better case. Their function is to hear the case the parties choose to put before them, make findings as to the facts and to decide the case in accordance with the law.
78. Mr Justice Collins, giving evidence before the Constitutional Affairs Committee 
 stated of litigants in person: 

79. “…it makes it more difficult to give proper consideration when you do not have the evidence put before you in the form that it ought to be put.”

80. To remove legal aid will deny access to justice to a range of people who are not able represent themselves before a court or tribunal, disproportionately women (often at times of family or financial crisis),ethnic minorities and disabled people.  Many disabled people cannot represent themselves for impairment-related reasons;  further the features of the court environment and justice process can be triggers for distress and exacerbate symptoms of mental health problems or learning disabilities.  Many migrants, refugees and other BAME groups may not be able to represent themselves because of cultural and language barriers; for any person with limited literacy in English, to prepare a case involving detailed documents, rarely  written in plain English, is simply not possible. The role of court interpreters is strictly limited and an interpreter would not assist in the preparation of a case.

81. The MoJ admits that it does not yet have evidence that increasing the number of litigants in person will save or increase costs. DLA submits that it is more likely to increase costs.  Even in cases where legal aid is currently limited to, or primarily provided, as Legal Help, such as employment, welfare benefits, asylum support or criminal injuries compensation, clients who receive good quality advice and are helped to prepare their cases are able to represent themselves before the relevant tribunals with reasonable prospect of success.   If these areas are removed from scope for Legal Help, there is a real risk that, without good initial advice, individuals may pursue inappropriate claims, wasting costs of HM Courts Service and other parties. 

82. One example of the benefits of legal advice as well as representation comes from research by Citizens Advice regarding outcomes of asylum support appeals; they found  that appellants who had had legal advice before the appeal hearing or who were represented were approximately twice as likely to win their appeals as appellants who appeared without prior advice or representation.

83. The risk of increased or wasted costs is even greater for cases in which clients currently can be legally represented.  While a representative advising under legal aid must be satisfied of the merits of the case, an unrepresented party is under no such constraints. Unrepresented parties may not be able to identify relevant points of law and may seek to advance other points requiring judges to find their way through lengthy pleadings and bundles of documents which fail to advance an arguable point of law. We submit that these problems will be significantly greater for the vulnerable groups which have been identified as  the main users of legal aid.
Question 7: Do you agree that the Community Legal Advice helpline should be established as the single gateway to access civil legal aid advice?

NO

Question 8: Do you agree that specialist advice should be offered through the Community Legal Advice helpline in all categories of law and that, in some categories, the majority of civil Legal Help clients and cases can be dealt with through this channel?

NO

84. The DLA strong disagrees with the proposal to establish the Community Legal Advice helpline as the single gateway to access civil legal aid advice.  We believe that this proposal is seriously ill-advised for four main reasons:

· the projected cost savings are unrealistic and the single gateway would not be cost effective;

· an exclusive gateway will have a disparate adverse impact on groups defined by sex, disability and ethnicity --  which raise issues of non-compliance by the MoJ with its statutory equality duties;

· the impossibility of providing full and accurate advice by telephone to all potential legal aid clients and the risk of inaccurate diagnosis which could, wrongly, exclude clients from the advice to which they are entitled  – which raises issues of access to justice; 

· the impact of the forecasted huge reduction in funding for face to face legal help on the survival of not for profit legal aid providers across the country. 

85. The DLA wholly agrees that all clients should be able to access information and legally aided advice via the telephone and online at times convenient to them, without the need to travel or wait for an appointment to obtain early resolution.  That good, high quality, easily accessible telephone advice should be available to all clients, which we fully endorse, is wholly different from what is now proposed, which is that the CLA telephone helpline will be established as the single gateway to legal aid services.  It is this proposed dramatic change to an exclusive telephone access route to legal aid for all potential clients in respect of all types of cases, including cases requiring emergency legal action, to which the DLA strongly objects.

Costs
86. We submit that the anticipated savings to the legal aid fund, based mainly on the costs per client currently using the CLA helpline, are unrealistic, since currently the helpline is unlikely to have dealt at all (or in any detail other to refer to face to face advice) cases that are complex, cases involving substantial documentation and cases where the client is vulnerable and requires specialist legal advice urgently.  Further to provide a truly effective ‘triage’ service which is based on legal specialists who also have good local knowledge is likely to involve additional cost rather than saving; to provide a triage service based on a call centre operator with limited legal or local knowledge is likely to result in misallocation of cases which is likely to add to the overall cost of legal aid services as well as to the quality.

Breach of statutory equality duties

87. As we discuss more fully below in response to Questions 49 and 50, the MoJ equality impact assessment (EIA) of this proposal was incomplete and inadequate as a means of evaluating its likely impact on people of different sex, on people of different ethnicities and on disabled people. Thus the MoJ has failed to demonstrate that in proposing this major change it had had due regard to the aims of its equality duties.   We summarise below the evidence from the MoJ and from DLA members and other organisations indicating the likely disparate adverse impact on disabled clients, BAME clients and many women clients - which, in our view, raises very starkly whether if it pursues this proposal the MoJ would be in breach of its statutory equality duties.

88. In its IA and its EIA the MoJ acknowledges likely adverse impacts on different groups.  For all clients there is the added financial cost of telephoning the CLA helpline – requiring suitable access to a telephone, preferably in a place where possibly confidential matters can be discussed – although a ‘call-back’ service is offered. This first hurdle may discourage or exclude people on low income, who are more often at risk of having their telephone line cut off or their mobile telephone service discontinued. Like any other income barrier, this will disproportionately affect BAME clients, disabled clients and women single parent clients.
89. For people with a range of impairments – mental health conditions, learning disabilities, physical or sensory impairments – a sole telephone gateway may be an insuperable barrier to access. Moreover, in many cases it will not be possible for a remote telephone operator to diagnose the complex legal issues disabled people often face. 
90. The MoJ, in its EIA, recognises that “some disabled people – including a very wide spectrum of disabled people - “those with sensory, mental health, learning or cognitive difficulties” - “may find it more difficult to use telephone-based advice services, including difficulties in communication, managing case paperwork or managing emotional distress.  The consultation document states that “clients will be assessed to identify whether they have particular needs and the CLA helpline service will seek to accommodate them”.  The duty under the Equality Act 2010 to make reasonable adjustments in the provision of services and the exercise of public functions is, however, an anticipatory duty (Section 20 and Schedule 2) requiring consideration of, and action in relation to, features of the service that impede people with one or more kinds of disability prior to an individual disabled person seeking to use the service. Based on the MoJ’s own data indicating barriers that many disabled people are likely to face if access is restricted to a telephone helpline, the most obvious action is to allow clients the choice from the outset of face to face advice or telephone advice. Disabled people should be able to access advice in a way that best promotes equal access to justice for them and this needs to be built into the system from the outset.  There is, nothing in the consultation documents to indicate that the MoJ has given any consideration to the need to make the reasonable adjustments required under s.20 of the Equality Act 2010, failure to meet this duty amounting to discrimination under s.21 of that Act.  

91. Additionally, this proposal appears to have overlooked the importance of face to face advice for people who rely on advocates, family, friends, carers etc to access legal advice and representation either on their behalf or alongside them. This will include some disabled people but also people of different ethnicities and older or younger people. A solely telephone service throws up issues of consent and confidentiality if a third party is to seek telephone advice on a person’s behalf. In contrast, being accompanied to a face to face meeting can make people less distressed and better able to present their case more effectively. 

92. The IA and EIA identify ways in which a single telephone gateway could disadvantage BAME clients, referring to language barriers, literacy issues and the inability of a remote telephone operator to “pick up on non-verbal clues”.  These are not insignificant matters; if a client is not able to present their case over the telephone, including reading and understanding the implication of documents, and if the remote telephone operator does not understand the client’s situation and other factors that may be relevant to the problem as presented, we believe there is little prospect that the client will receive appropriate, relevant advice. The experience of migrant community organisations is that migrants, asylum seekers and refugees are often very reluctant to discuss serious or highly personal issues over the telephone, for reasons relating to differences in culture but also their experience of trying to deal with officials in their former home country and in the UK.  

93. Rights of Women, in their response to this consultation, raise further aspects of a single telephone gateway that are likely to discourage women from seeking legal aid advice, especially when emergency advice is needed, leaving them and/or their children vulnerable to further abuse and harm. 

Quality of advice – access to justice

94. Crucially, there is no financial or other benefit to the state or to any group or any person in establishing a service which provides inaccurate and/or poor quality legal advice. This is the fundamental concern of the DLA and of groups representing the wide range of potential clients with regard to the proposed single gateway. It will simply not have the capacity to provide full and accurate advice to all potential legal aid clients and risks misdiagnosis which could wrongly exclude clients -- raising issues of access to justice. 

95. There is little in the consultation document that is reassuring in relation to the quality of advice. The first stage is telephone contact with a call-centre, the Operator Service, available to all clients. It will be for the Operator Service to diagnose a client’s problems and determine their eligibility for legal aid and then route them to “the service most suited to their circumstances”.  It is this first stage, and the significant role assigned to operators who, at least currently, are not legally trained, that gives rise to our main concerns.

96.We have discussed above the significant communication barriers that many disabled, BAME and women potential clients will meet in trying to obtain legal advice by telephone. If the client has difficulty explaining clearly what their problem is, it is unrealistic to expect an operator in a busy call-centre to have the skills or the time to fully appreciate the nature of the problem, the relevant areas of law, the degree of urgency and the essential next steps.  

97. The vast majority of cases rely on written documents, the content of which is likely to be critical to the case. This will be true in discrimination cases arising in employment, housing, education, immigration and public law. Disabled people with sensory impairments, mental health conditions or learning or communication problems, people from ethnic minorities, migrants who have difficulty speaking, reading or understanding English and other people who are very distressed or frightened will rarely be able to explain by phone even relatively simple documents. Even for people for whom English is a first language and who have a reasonable standard of literacy in English, it is extremely difficult to communicate by telephone the content and implications of legal documents. In many cases there will be a very large number of documents which will be impossible to explain by telephone. Referral to a telephone legal specialist will not surmount this basic flaw in the single gateway proposal.

98. Many disabled people often seek advice in relation to a cluster of multiple overlapping problems. Having regard to the barriers for disabled people discussed above, disability organisations believe that to diagnose the complex legal issues disabled people often face is just not possible via a telephone only service.  This is also very often true for migrants, refugees and asylum seekers for whom issues relating to their immigration status overlap with rights in relation to employment, housing and education all of which could be simultaneously at a precarious state. 
99. Misdiagnosis can have disastrous and often irreparable results. A client whose problem is wrongly diagnosed by the operator as one falling outside the scope of legal aid could be told by the operator that they are not entitled to further help under legal aid. If the proposed major changes to the scope of legal aid are implemented, the likelihood of this occurring is very great.  DLA  members with experience in providing face to face legal advice will attest that when a client is very distressed, frightened, confused or upset  or has language or communication difficulties it can often take several hours for them to explain the salient details of their problem. At the beginning of an interview clients may themselves misidentify or wrongly classify their problem.  For example, many discrimination problems may be presented by the client as an ‘employment’ problem or a ‘housing’ problem, and it will only be after patient probing by an experienced discrimination law practitioner that discrimination is the core of the problem will become clear. If the single gateway is established then if the potential client who identifies to the CLA helpline operator that their problem is about employment or housing, they are likely to be told that legal advice is not available to them, while if the actual matter is discrimination they would be entitled to legal aid, subject to their means.  There do not appear to be any mechanisms to check how often the telephone helpline will wrongly deny access to legal aid, which we see as an intrinsic problem of the proposed system.  Further, we are not aware of any procedure within the legal aid scheme by which a person could appeal when they are wrongly refused legal aid by the operator.  Their main recourse would be legal proceedings, referring to rights of access to justice under the Human Rights Act and the ECHR and, where appropriate, the UN Convention on the Rights of Persons with Disabilities.

 100. It could also happen that a client whose problem is wrongly diagnosed by the operator could be referred to the wrong specialist; this could result in confusion and delay if the specialist recognises the misdiagnosis and refers the client back to the operator for a more suitable referral. Alternatively, when communicating by telephone is not easy for a client, the specialist may offer advice which is not relevant leaving the client with their real, and often urgent, problem unresolved. 

101. In summary, the DLA does not disagree that access to telephone advice may be useful for many people and, in some cases, may be preferable to trying to find a legal aid provider with relevant knowledge within reasonable travelling distance.  However, we strongly disagree with the proposal to restrict access to legal aid to a single telephone gateway.

Reduction in funding for face to face legal help

102. The EIA estimates that funding for face to face legal help to not for profit legal help providers, including law centres, CABx , race equality councils and other local advice agencies, will be reduced by 85%.  The funding for face to face legal help to solicitors will be reduced by 75%.

103. In many parts of the country it is already very difficult for people who believe they have been victim of unlawful discrimination to obtain to find a lawyer able to provide publicly funded legal help. The vast majority of discrimination cases continue to be in the field of employment, and for all employment-related cases which are heard in the employment tribunal legal aid is, in fact, limited to legal help. Under the current proposals this limit will remain. Many of the not for profit agencies currently able to provide advice on discrimination in employment, and in all of the other areas in which discrimination all too frequently occurs, are primarily funded to provide legal help rather than legal representation. Even if the single telephone gateway to legal help is established, the complexity of many discrimination cases, the large number of documents that are often involved, and the special circumstances of many people experiencing discrimination suggest that the operator may determine that face to face advice is required, and will seek to refer to suitable local providers. The scheme, however, is likely to make such providers harder and harder to find.

104. The DLA simply cannot see how agencies such as law centres and local advice agencies will survive if they lose 85% of their funding for legal help. Survival is further put at risk by the decisions of many local authorities to cut funding for local advice services. Rarely, if ever, does a body that is forced to close for lack of funds ever re-open. So the loss will be permanent and the losers will be members of the public who will not have the advice they need in order to protect and defend their rights in many areas including discrimination.

105. While few solicitors firms will be equally dependent on legal help funding, the DLA does not expect many firms to fill any gaps in the provision of legal help, especially in areas where legal aid funding does not also cover legal representation. The DLA is greatly concerned that while we have a new Equality Act, expanding rights against discrimination for many people in employment and in other areas, in practice, potentially fewer people will be able to receive good quality timely advice in order to enforce these rights.
Question 49: Do you agree that we have correctly identified the range of impacts under the proposals set out in this consultation paper?  
NO

50. Do you agree that we have correctly identified the extent of impacts under these proposals? 
NO

106. In responding to questions 49 and 50 we have focused our attention on the equality impact assessments (‘EIA’s).
107. The DLA welcomes the recognition by the MoJ that decisions on such major changes to legal aid should not be made until the equality impact of each proposal is carefully assessed. We note that the lengthy documents although labelled “EIA” contain merely the first, screening, stage of an assessment of the equality impact of these proposals. We therefore welcome the statement in the introduction to each of the EIAs and the cumulative equality impact document: 

“Any representations received in response to this initial EIA will be used to inform the full EIA that will accompany the Government’s eventual response to the consultation. Comments received via the consultation will also be used to develop the Government’s approach to the questions raised in this document.”  

108. We will assume that the MoJ will not resile from this undertaking, since the preliminary assessments it has published at this stage do not, in our view, satisfy its obligation to have due regard to the aims of the three current equality duties.  

109. In the recent case of Hereward and Foster LLP and another v Legal Services Commission
 Mr. Justice Burnett helpfully  extracted the following propositions from recent High Court and Court of Appeal decisions on the nature of the equality duty (in this case the duty under s.76A Sex Discrimination Act 1975): 

(i) The duty imposed by section 76A is mandatory and is an important duty.
(ii) The duty must be performed substantively and rigorously, with an open mind. It is not good enough to adopt a ‘tick-box' approach.
(iii)  A court considering a challenge founded on the proposition that due regard was not had to the matters specified in section 76A (1), is concerned with whether the substance of the duty was performed. An explicit reference to the duty is not necessary in the material preceding a decision. Similarly, a reference to the duty in the documentation generated prior to performing a function, is not sufficient to show that there was due regard.
(iv) It is good practice for a decision maker to make reference to the duty and any material guidance or statutory codes, as well as to record the substance of its thinking.
(v)  Consideration of the equality duty must occur before the relevant function is carried out.
(vi) The duty is a continuing one.
(vii) There is a difference between the duties to have due regard to the need to eliminate unlawful discrimination etc. and the duty to have due regard to promote equality of opportunity. The latter is a broader duty which is not fulfilled simply by ensuring that in performing its function, the public authority commits no unlawful discrimination.
110. In November 2009 the Equality and Human Rights Commission (‘EHRC’) published Equality Impact Assessment Guidance 
 which supplements the guidance in the statutory Codes of Practice. The EHRC Guidance discusses the importance of consultation and involvement with groups likely to be affected by a proposed policy. For the full EIA on changes to legal aid we would expect to find good evidence of consultation and involvement with groups representing women, ethnic minorities and disabled people and, wherever possible, groups representing religion or belief groups, LGBT groups and groups of older and younger people to supplement this current consultation exercise. The EHRC Guidance sets out a list of questions which a public authority should be asking itself in the course of assessing equality impact. We have selected from this list certain questions which, in our view, still need to be answered in relation to the proposed changes to legal aid.
· What are the main findings from your involvement and consultation, and do they demonstrate problems that need to be addressed? 

· If there will be a greater impact on one group, is that appropriate and consistent with the policy objective? It is essential to consider not just the intended consequences of the policy or practice but also any unintended consequences and barriers that might prevent it being effective for certain communities or groups.

· Could the policy outcomes differ according to people’s ethnic group, gender, age, disability, religion or belief, or sexual orientation? For example, because they have particular needs, experiences, concerns or priorities in relation to the issues addressed by the policy or practice?

· Does the policy miss potential opportunities to promote equality and ensure equitable outcomes for different communities and groups?

Equality Impact Assessment of the 12 options under proposed Scope Changes 

111. While accepting that the MoJ does not hold out the published EIAs as more than initial screenings, the DLA has some real concerns regarding how such screenings have been carried out. Further, if these are intended as merely initial screenings of likely impact, it is not clear why the MoJ has invested so much effort in justifying each option which would remove an important type of case from the scope of legal aid.  

112. The DLA is concerned that many readers of this lengthy document (149 pages) may interpret its length as an indication of its thoroughness in terms of compliance with the race disability and sex equality duties; unfortunately, word count is not a true measure of meeting these duties. We highlight some of the gaps we have identified:

· For each option there is a statement expressing satisfaction that there is no direct discrimination, harassment or victimisation. We have not seen, in the EIAs for any of the options, any reference to the possibility of discrimination by failure to make reasonable adjustment even though the EIAs  note disproportionately high percentages of disabled clients for many of the areas that are to be removed from scope, such as clinical negligence, housing, welfare benefits and tort and public interest; we submit that the vast majority of disabled clients will be disadvantaged compared to non-disabled clients if they cannot access skilled legal advice and must represent themselves in a court or tribunal, including the appellate courts. It is therefore surprising that in assessing impact no consideration appears to have been given to possible breach of the duty to make reasonable adjustments.  

· For each option there is an identical discussion as to whether removing that type of case from the scope of legal aid amounts to a provision, criterion or practice and therefore could amount to indirect discrimination. Accepting that it could be and that, from the MoJ’s evidence, people of particular sex, of different ethnicities or disabled people may be disadvantaged,  there is, for each option, an identical justification -  that removing that type of case from scope is a proportionate means of achieving a legitimate aim.  In summary the MoJ aim is:

· to reduce spending on legal aid as part of commitment to reduce the deficit;

· to focus legal aid resources on those who most need help in accessing justice in matters where legal advice or representation is really needed;

· to provide the forms of help to clients  considered most appropriate;

· to provide public funding taking into account the following factors:

· the importance of the issues at stake; 

· the litigant’s ability to present his / her own case: 

· the availability of alternative sources of funding; and 

· the availability of alternative routes to resolution, including other sources of help and advice. 

113. While those aims are stated for every type of case we are not aware of any  real application of those aims to the type of case being considered in a particular EIA . The EIAs do not indicate how these factors have been considered in relation to the groups identified as likely to be disadvantaged by removal of  the particular type of case.  Further there is nothing stated to explain how the conclusion was reached in each case that removing legal aid for any one of the 12 types of cases, which disproportionately disadvantages particular equality groups, is a proportionate means of achieving the above aims. 
114. Of greater concern is the limited attention in these EIAs  to what is generally regarded as the essential element of the statutory equality duties, namely the duty to have due regard to the need to promote equality of opportunity between people of different racial groups, between men and women and  between disabled people and others and  to take steps to take account of disabled people’s disabilities and to encourage participation by disabled people in public life.  For each of the options  the EIA states the MoJ’s belief that removing the particular area of law from scope should not make the attainment of those aims more difficult; however, if it does, then the change is necessary and justified in all of the circumstances for the reasons set out in justifying indirect discrimination. Added to this is a statement that retaining discrimination claims within scope demonstrates the government’s “commitment to the principles of equality and to the combating of societal prejudices”. 

115. We would submit that the MoJ has not adequately demonstrated that it has had due regard to the need to promote equality, which, requires far more than declaring a “commitment to the principles of equality”. 

116. It is also proposed that for any type of case to be removed from scope, legal aid will also not be available if such case goes on appeal to any of the higher tribunals or courts. This important further restriction has not been separately assessed for its race, disability and sex equality impact.  We suggest that where there is evidence of disadvantage for a particular equality group, this further restriction is almost certain to increase the potential relative disadvantage for such group(s).  

117. In our view, the disproportionate adverse impact on female clients, BAME clients and disabled clients of the proposed changes to the scope of legal aid cannot be dismissed because these client groups are over-represented as users of legal aid. It is precisely because women, people from ethnic minorities and disabled people are more dependent on legal aid than other people that the MoJ must consider very carefully whether such changes are consistent with its duties to promote gender, race and disability equality.

Equality Impact Assessment of the proposal relating to Provision of Telephone Advice

118. The DLA also welcomes the attempt by the MoJ to assess the likely impact of its proposal to establish the CLA telephone line as the single gateway to access legal aid.  Our general comments above apply equally to this EIA which in its first six pages is almost identical to that concerning Scope Changes, with the exception of the description of the specific proposals to be assessed.
119. We have the same concern that this EIA is far from adequate in demonstrating that in proposing to adopt a single telephone gateway to access legal aid the MoJ has had the required due regard to the need to meet the aims of the race, disability and gender equality duties.

120. In relation to this proposal, we submit that it is especially important in considering whether it could result in any form of discrimination to consider the prospect of discrimination (s.21 Equality Act 2010) by failing to comply with the duty to make reasonable adjustments (s.20 and Schedule 2 Equality Act 2010) which in providing services and exercising public functions is an anticipatory duty (see above in our response to questions 7 and 8) . Both the EIA and the IA  recognise that this proposal is likely to disadvantage many disabled people. The EIA refers to current ‘mitigating’ facilities such as Minicom and Typetalk, and the IA under “risks” refers to language and hearing barriers  which “would need to be mitigated where possible within the service design”.  The DLA submits that for a full EIA the MoJ will need to give fuller consideration to how it could implement this proposal without discrimination including without breach of its reasonable adjustment duty.

121. With reference to potential indirect discrimination, please see our comments above. It would be difficult  to argue that restricting access to legal aid to a telephone advice line would not amount to a provision, criterion or practice, which again the MoJ queries.  The MoJ acknowledges likely disproportionate impact on grounds of sex, race and disability which it explains by reference to the demographics of service users and the volumes of cases currently dealt with on a face to face basis. Otherwise, the MoJ suggests that such disparate adverse impact can be justified by the following aims:

· achieve increased value for money 

· streamline the  process for people seeking legal help and advice

· provide more immediate access to advice services and those services to be delivered through the most appropriate channel

· route clients to the most appropriate source of help

· resolve problems at an early stage 

122. As discussed above, there is no evidence that the MoJ has rigorously assessed whether this proposal with the anticipated adverse impacts on women or on men, on BAME clients and on disabled clients is, in fact, a proportionate means of achieving these aims. 

123. As in the EIA for Scope Changes, there is very little real consideration of how by adopting a single telephone gateway to legal aid the MoJ will meet its duties to have due regard to the need to promote equality of opportunity between people of different racial groups, between men and women and between disabled people and others and to take steps to take account of disabled people’s disabilities and to encourage participation by disabled people in public life.  As the case law consistently indicates (and as summarised by Mr. Justice Burnett quoted above) compliance with these obligations requires more than the avoidance of discrimination. The MoJ comment, that “by helping to ensure the sustainability of the legal aid scheme, we would hope the proposed changes would support access to justice in the future” makes no reference whatsoever to promotion of equality of opportunity or taking account of disabled person’s disabilities. Without carrying out this assessment in relation to gender, race and disability, we find it difficult to accept the MoJ’s further statement that if this proposal were to make it more difficult to meet its equality duties, the MoJ is satisfied that it would be “justified in all of the circumstances (including the financial context)” for the reasons it has given.  

124. Fifthly, contrary to the suggestion that parents of children with SEN are not likely to be particularly vulnerable, as well as being more likely to have a disability themselves, the parents of disabled children are also more likely to live in poverty  and be in single parent households . These proposals will therefore take support from the most economically disadvantaged group within this already disadvantaged group of parents

125. The team therefore strongly recommends that education cases be brought back within scope. Relatively few cases currently qualify for legal aid and so the cost burden of restoring education cases to scope will be minimal and is certainly outweighed by the benefit to some of the most vulnerable families. Only £1.7 million was spent in the 2009/10 financial year on legal aid for education cases in total. 

126. If only some education cases are brought back within scope our priority order would be:

1) Upper Tribunal appeals. It is absurd to suggest that parents should be expected to appeal on a point of law to the Upper Tribunal, which is a superior court of record with the status of the High Court, without the benefit of legal advice and representation;

2) First Tier Tribunal SEN appeals – as set out above, parents have a pressing need for advice and representation in almost every First Tier Tribunal case. It is notable that the recent government-sponsorted Lamb Inquiry into improving parental confidence in the SEN system recommended increasing rather than reducing parental entitlement to legal aid in the First Tier Tribunal;

3) Exclusions appeals – permanent exclusion is a devastating blow for many young people whose life chances may never recover and those families who are eligible need and deserve at the very least Legal Help to prepare for appeal hearings; and

4) Admissions appeals – while some admissions appeals are straightforward, school admissions are also critically important for children’s life chances and the provisions of the statutory codes of practice are so complex as to require at least Legal Help if families are financially eligible.

Question 51 Are there forms of mitigation in relation to client impacts that we have not considered? 
127. Many legal aid cases are the result of administrative shortcomings of public authorities and their failure to make accurate and appropriate initial decisions. As public authorities such decisions, or the framework for such decisions, should fully reflect the authorities’ statutory duties to eliminate discrimination and to promote equality of opportunity.

128. Huge legal aid costs could be saved if public authorities improved their decision-making procedures. This applies, inter alia, to  decisions on entitlement to all types of welfare benefits, school admissions and exclusions, decisions under s. 204 Housing Act 1996, immigration and asylum decisions and decisions on entitlement to compensation for criminal injuries. That better decisions can be, and should be, made is evidenced by the success rate when particular decisions are challenged. For example, the Disability Charities Consortium report that, currently, the Work Capability Assessment is overturned in 40% of appeals. 
129. The DLA was alerted by ILPA to remarks by the Chair of the Administrative Justice and Tribunals Council on Radio 4’s Today programme, 17 November 2010,
  when he highlighted the failure of public bodies to get decisions right first time across many areas of public decision-making.  He identified that 41% of social security appeals were successful, in immigration, there was a 37% success rate and 43% of victims of criminal injuries were successful when they appealed against the decision of officials. Another area he mentioned was school admissions. One of his main concerns is that public bodies fail to learn the lessons of successful appeals; while they may put the matter right in the particular case they do not change their systems and repeat the same mistakes, which is a serious waste of taxpayers’ money.  To this the DLA would add, for emphasis, an unnecessary waste of precious legal aid money.
Discrimination Law Association 
14th February 2010
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