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 Bindmans’ response to the joint

 MoJ consultation Reform of Legal Aid in England and Wales
Introduction 

1.             This paper sets out Bindmans LLP’s response to the proposals for the Ministry of Justice in Proposals for the Reform of Legal Aid in England and Wales, consultation CP12 -10.  
2. Bindmans welcomes the opportunity to set out its views on the proposals. With over a 35 year commitment to legal aid work, we are well placed to comment on the impact these proposals will have. Improving access to justice by delivering high quality legal services to those who cannot afford to pay for them has always been a central part of Bindmans’ work. Legal aid is what enables us to do this, albeit with increasing difficulty thanks to recent reforms. Identifying legal aid cases which should be prioritized is also an important part of the way we work: we tend to focus on the most complex and challenging cases: those involving the most vulnerable or voiceless of clients; those which will advance the law to the benefit of large numbers of people; and those which challenge the worst excesses and abuses of state power. Our track record of success in work of this kind speaks for itself. 

3. The Government states that it “strongly believes that access to Justice is a hallmark of a civil society” (1.2). With regret we can see almost nothing in the consultation that will encourage or foster access to justice. The thrust is one of indiscriminate cuts that will leave substantial numbers without advice. The impact of these proposals will be to remove the most basic assistance from many with nothing in its place as wider cuts in advice and social service provision take hold. In part this is due to the elements of the proposals that further restrict eligibility on means grounds whilst restricting what those who provide a service are paid (inevitably reducing the number of experienced, specialists who will be interested and commercially able to do so). The consultation paper appears to make the tacit assumption that Legal Aid lawyers can and should resign themselves to providing a second class service to those who remain eligible. That is anathema to the way our firm and many other long established specialists work. 
4. Further, the consultation paper says virtually nothing about one of the underlying purposes of Legal Aid which is to promote equality before the law. Nowhere is this more apparent than in the proposals for withdrawing, or severely curtailing, Legal Aid in disputes where the opponents are government departments, state bodies and others with far greater power and resources than the individual facing them. We find it remarkable that proposals of this kind are presented as ‘fair’ in circumstances where there are no parallel proposals to curtail what the state’s own legal representatives cost the public purse.  
5. It is also difficult to understand how realistic consultation can now take place on the proposals given the unknown nature of civil litigation funding in the future. There are significant proposals for the reform of civil litigation funding and costs in CP 13/10 (‘the modified Jackson proposals’). Legal aid seeks to ensure access to justice from those excluded by the market. In some cases the MOJ may decide not to fund areas of work through legal aid based on the view that the market can meet the need. The modified Jackson proposals make fairly radical suggestions that will alter access to justice and a concluded view has not been reached on those proposals. We consider  this is a necessary  first step in order inform what, if any, public funding is required in order to protect access to justice. It is regrettable that these two major reforms have not been better co-ordinated. We have attached our response to the modified Jackson proposals and invite careful consideration of these when considering what changes to make to legal aid. 
6. There is much outlined below, but of greatest concern to us are the proposals to:

· reduce the scope of, and eligibility for, Legal Aid funding; 
· remove ‘passport’ access to Legal Aid for those on means tested benefits – this will damage those with the least resources. It will act as a major block to access to justice for those already struggling to cope on poverty levels of income; and 
· the use of a single telephone gateway to restrict access to face-to-face advice, rather than to create an alternative means of accessing it, where appropriate - this badly misunderstands how people access advice and seems to be based on an unfounded assumption that the majority of people are those seeking help on small matters that can be answered via a telephone.
Proposals for reform
Question 1: Do you agree with the proposals to retain the types of case and proceedings listed in paragraphs 4.37 to 4.144 of the consultation document within the scope of the civil and family legal aid scheme?
7. While we welcome the retention of the areas of civil legal work in scope of the scheme at paras 4.37-4.144 we believe there are cogent reasons for the retention of various other discrete areas identified and we deal with this below.
Question 2: Do you agree with the proposal to make changes to court powers in ancillary relief cases to enable the Court to make interim lump sum orders against a party who has the means to fund the costs of representation for the other party?

8. Where one party has a lot of assets and the other party has little, we think it is unfair that currently provision can be made for legal fees out of income by way of maintenance payments, however, the same provision cannot currently be made out of capital.  This will assist in cases where parties have a lot of assets but low incomes.  However, the removal of ancillary relief from scope will mean that parties will have to make applications for an interim lump sum order without legal advice and as litigants in person.  This may further delay and complicate proceedings and will put a pressure on court staff.  
9. In addition, a litigant in person may not know that they can apply for such an order without the benefit of legal advice.  The measure will not assist a party seeking financial relief where there are few assets save the family home; where there is not an obvious lump sum; or where the other party refuses to give proper financial disclosure.         

Question 3: Do you agree with the proposals to exclude the types of case and proceedings listed in paragraphs 4.148 to 4.245 from the scope of the civil and family legal aid scheme?

10. Our responses relate to the following areas of work:
Ancillary Relief (where domestic violence is not present): Para 4.154-4.161.

11. This proposal is unnecessary in these cases as the statutory charge applies.  This means that in most instances the legal aid fund recovers its costs out of any capital recovered at the conclusion of the proceedings and with interest above the market rate in the event that repayment is deferred until a property recovered as a result of the proceedings is sold.  
12. It would make more sense to tighten up the merits test in such cases rather than simply introduce a blanket ban on funding for ancillary relief. Most clients manage to settle with help from solicitors but the proposals fail to take into account spouses who fail to disclose assets, discuss possible arrangements, or ignore court orders.  This is a very complex area of law so the consequences are that there will be an increased number of litigants in person who will struggle to grasp the law.  Most will give up and some, as a result, will become unavoidably dependant on welfare benefits at a significant cost to the taxpayer.  The increasing number of litigants in person will prolong cases and increase costs.  Inequality and injustice will be increased as a result of differently funded advice agencies having their funding cut, e.g. the Citizens Advice Bureau.  There is a need to issue financial proceedings where one party does not disclose assets and in this situation mediation is not appropriate.  
13. Mediation is not appropriate where there is an imbalance in confidence or education, or where there has been emotional or financial abuse, neither is self representation. In any event, mediation is not an alternative to legal proceedings but is taken alongside legal proceedings and individuals still need advice on settlement and in order to turn an agreement reached at mediation into a legally binding court order.  Not all victims of domestic violence will report to the police or seek protection through injunctions and in these cases, even though there has been domestic violence, legal aid for other family law proceedings will not be available.  The gateways are very limited even with the focus on physical violence and cases where the perpetrator is given a harassment warning or caution do not appear to meet the requirements.  In addition, women often do not identify behaviour as abusive until they get legal advice on a related issue, for example, children or financial issues.  
14. Therefore, a large number of victims will not be eligible for legal aid, will not seek justice through the courts, and will be financially prejudiced as a result.  
Clinical Negligence - paras 4.163 – 4.169
15. We do not agree with the proposals to exclude clinical negligence cases from the Legal Aid scheme.   Our comments below should be read in conjunction with our detailed submissions contained within the consultation paper relating to the recommendations of Lord Justice Jackson.  We will start our submissions by explaining why the Legal Aid scheme for clinical negligence in its current form has been hugely successful. We will then explain why we believe that the removal of Legal Aid from the scheme, when coupled with the Jackson proposals, will deny many injured claimants access to justice or will deprive them of a large portion of their compensation and will conclude by putting forward recommendations designed to reduce costs and streamline the current procedure for pursuing clinical negligence claims.


  Background 
16. The MOJ will be aware that following the Access to Justice Act 1999 the only firms authorised by the LSC to apply for a franchise in the field of clinical negligence were those firms with at least one member of the Law Society’s Clinical Negligence Panel or the AVMA Panel.  It was and remains extremely difficult for a solicitor to satisfy the stringent criteria laid down by the Law Society’s Clinical Negligence Accreditation Scheme and the AVMA Panel.   As a consequence of the reforms introduced just over 10 years ago the number of firms authorised by the LSC to carry out clinical negligence work was reduced from slightly over 2,500 to about 110.  At a stroke, the LSC were left with a core group of specialist firms.  

17. The purpose of the reforms was two fold: first it was designed to improve the quality of work being provided to claimants who wished to pursue a clinical negligence claim.  Second, it was intended that the LSC would reduce the level of costs incurred on behalf of claimants in pursuing clinical negligence claims.  

18. The reforms have been spectacularly successful in achieving both goals.   Figures made available from the LSC demonstrate that the success rates of claims being pursued under Legal Aid Certificates in the field of clinical negligence were around 20% before the introduction of the Access to Justice Act and that there has been a year on year increase in success rates during the last 10 years, so that when the figures were collated most recently the average success rate was around 39%.  The success rate has, therefore, almost doubled during this time and the ratio of damages recovered compared to costs incurred by the LSC has increased very significantly.   

19. The Head of Clinical Negligence at the LSC, Mr Keegan has repeatedly stressed to practitioners that the LSC has been impressed by the quality of work being undertaken by their franchised firms and AVMA panel members have been congratulated on almost an annual basis by Mr Keegan at their annual conference for the progress they have achieved.  

20. Put simply, the history of publicly funded clinical negligence claims over the course of the last 10 years has been a great success story and it represents one of the flagship models for the LSC in demonstrating how publicly funded specialist legal firms can provide a high quality service to accident victims at minimal cost dovetailing neatly with other forms of funding, in particular CFAs, that are suitable for some other damages claims that do not share the special features of clinical negligence litigation.    

21. It is perhaps not surprising that Lord Justice Jackson has recommended that legal aid be retained for clinical negligence cases.

Impact of withdrawing Legal Aid in conjunction with the implementation of the Jackson Primary Proposals

22. We believe that the effect of withdrawing legal aid in conjunction with the implementation of the Jackson Primary proposals will be as follows:-

· Some claimants will be denied access altogether as they will not be able to obtain legal representation.  In these cases they will either not be able to access the court system or will clog up the court system by acting as litigants in person in this unusually complex area of law;

· Innocent victims of clinical negligence will be deprived of a significant portion of their awards of damages;

· Paradoxically, there may well be an increase in the number of claims being brought against the NHS, which will ultimately result in the NHS being required to defend more claims than it presently does and incur greater costs in so doing.

23. We will turn first to the access to justice point.  For the reasons we have set out in the accompanying submissions on the Jackson proposals, we do not believe that the proposals are workable.  If the primary proposals were implemented, however, we consider that it is inevitable that some cases which are currently being pursued under the terms of a public funding certificate or a CFA will no longer be pursued at all.  These cases effectively fall into two categories:

· Those cases which are very hard to assess in terms of the likelihood of being successful at the outset.  Without expert input, for example, it is extremely hard to know whether any delay in the diagnosis of cancer will have affected the outcome.  It is an extremely lengthy and expensive process to investigate these kinds of claims and we anticipate firms will not take the risk of pursuing such claims under a post Jackson CFA regime.   

· There will be claims which would currently be taken on under the CFA as the prospect of success appear to be better than 50% but which will not be pursued under a post Jackson regime CFA as the level of general damages combined with past losses will not be sufficiently high to generate the kind of success fee which would reflect the risk being carried by the firm in pursuing the case.   There will be very many cases where it simply will not be commercially viable for a firm to take the claim on.  By way of illustration we attach a table of cases showing the last four cases settled under the terms of a CFA in our department.

	Case name
	Disbursements 
	Generals + 10%
	Past losses
	Total past losses and generals
	25% of generals and past losses
	Estimate of success fee received under current regime
	Estimate of success fee potentially payable under new regime

	A
	£9,000
	£35,000 + £3,500 = £38,500
	£22,000
	£60,500
	£15,000
	Approx £17,000
	Max £15,000 but assumes no ATE or Counsel’s success fee

	F
	£24,000
	£10,000 + £1,000 = £11,000
	£30,000
	£41,000
	£10,250
	£19,000
	Max £10,250 but assumes no ATE or s/fee for csl

	P
	£14,000
	£10,000 + £1,000 = £11,000
	£10,000
	£21,000
	£5,250
	£26,000
	Max £5,250 but assumes no ATE and no s/fee for csl

	D
	£17,500
	£25,000 + £2,500 = £27,500
	£25,000
	£52,500
	£13,125
	£15,500
	Max £13,125 but assumes no ATE or success fee for Counsel


It is clear that in two of those cases the success fee available under the post Jackson regime would be insufficiently high to compensate our firm for the risk of pursuing the claim and we would not be in a position to offer CFA’s to those clients.  These cases are fairly typical cases of those of mid range in value (£40,000 to £85,000 in total). We have also described in detail in the accompanying consultation why many cases of high value would no longer be taken on under the post Jackson regime. We refer in particular to our detailed submissions at the end of our Jackson paper in which we explain that the primary Jackson proposals will impact most significantly upon higher value claims.  It is highly likely that a large proportion of high value claims which are currently being pursued under CFA funding in the present regime would not be pursued under the Jackson model.  We anticipate, however, that a sizeable proportion of accident victims in all categories of claim would not be able to obtain legal representation under the primary Jackson proposals in the event that public funding is withdrawn.   

24. In addition to the impracticality of pursuing cases in the two categories above, firms generally will face very significant cash flow problems if public funding is withdrawn and the Jackson primary proposals are introduced.  The problems are twofold:

25. First will no longer benefit from payments on account provided by the LSC to cover disbursements. If we look at the four CFA cases referred to in our attached list, it can be seen that the average disbursements incurred were £16,000 per case.  If a firm had 63 ‘non catastrophic’ cases which were publicly funded at any one time then on this basis the level of disbursements being carried by a firm would be over £1,000,000.

26. Second, even if a firm could find a way to bridge the cash flow problems generated by this funding gap the primary Jackson proposals would suggest that these disbursements would probably not be insured and the firms would therefore run the risk of not recovering their outlay in the event of the claim being successful.  Alternatively insurance would need to be taken out which would then be deducted from a claimant’s award for damages and would eat in to their compensation as a consequence.

27. In addition to the obvious problems which would flow from the primary Jackson proposals and the withdrawal of legal aid, there are also more subtle consequences which could result in the NHS having to defend more claims.   We have referred above to the significant increase in the success rates of claims being pursued under public funding certificates during the course of the last 10 years.  The increase in success rates has only been achieved through an enormous amount of hard work on the part of specialist clinical negligence firms.   The experience of our clinical negligence department will be mirrored by the other 110 specialist firms.  Before we apply for public funding we carry out a full screening of all new enquiries in order that we can assess whether the potential claim has a reasonable prospect of success.  We can only do this by having a full discussion of the facts of each enquiry and pooling our joint expertise. (We have solicitors with a combined total of 67 years of clinical negligence expertise within our department).   This is a process which we approach with rigour.  The consequence of this approach is that we only apply for public funding for about 1 in 15 of the enquiries which are financially eligible for public funding. (We have been collating statistics on the take up rate of all new enquiries in our department for the last 7 years. If the MOJ would like to have sight of those statistics we would be happy to provide them).  We obviously do not charge prospective clients for carrying out the screening of their cases.  If public funding is withdrawn then, at a stroke, the quality assurance standards which the LSC has implemented so successfully will be lost.  We will return to the regime in place in the 1990’s when very many firms pursued clinical negligence claims. As those firms do not have the wealth of specialist experience available to clinical negligence specialists they simply will not know whether a case has a reasonable prospect of success at the outset or not.  This means that unmeritorious claims will inevitably be pursued and the NHSLA will be obliged to defend them. They will not, of course, recover their cost in defending those claims under the new QOCS proposals.

28. Lord Justice Jackson refers to the screening of cases in his report. The extract from the report referred to below illustrates how out of touch the paper is when it comes to understanding how businesses operate.  At paragraph 4.1 – 6 of the Jackson proposals (page 242) Lord Justice Jackson states the following:

“The question arises, therefore, as to how the screening costs should be met.  It must obviously be a matter for individual solicitors how they manage their practices.   However, I suggest the following as one viable means of dealing with screening costs:  claimants’ solicitors charge all new clients a fee for screening their cases.  If the case is subsequently pursued and won, the solicitors will recover the screening costs as part of recoverable costs (as now).  If not, then the client bears the screening costs.  There will be some clients who cannot afford the initial screening costs.  Those clients will be eligible for legal aid.  They can obtain legal aid to cover the initial screening cost.   Thereafter the clients can proceed with any litigation either as legally aided claimants or CFA’s, as may be appropriate”.

29. It will be appreciated that if legal aid is withdrawn then one limb of Lord Justice Jackson’s solution is immediately lost.   (In practice our firm and most others do not charge any new enquiries for the initial screening of their potential claim).The next question is whether it is feasible to charge a client for screening their case.  In our view the suggestion is risible.  If we were to charge clients for screening their cases in order to tell them whether we were prepared to take their case on, we would go out of business very quickly indeed.  The suggestion is akin to advising a building firm that they should charge potential customers a fee for putting forward a tender for work.   Those building firms would go out of business in an instant if they took that advice.   The reality is that these screening costs must be absorbed by the firm as part of their general overheads and this is part of the reason why claimants’ solicitors guideline hourly rates have consistently be significantly higher than defendant hourly rates for many years (and certainly pre dating the introduction of referral fees).   

What changes can be introduced to maintain access to justice, and protect the client’s damages, whilst saving the government money?

30. In the field of clinical negligence we believe that there are four changes which will achieve this:

· The introduction of fixed success fees.   We have described at length in the Jackson consultation our proposals for this and will not therefore repeat them here.

· The mandatory introduction of staged ATE premiums, carefully calibrated to the stage at which the case has reached.  Alternatively, or in addition, the NHSLA or Defendant organisation is compelled to disclose their final costs at the end of the litigation and the insurance premium is then calculated retrospectively to reflect those costs. Again we have commented at length in the Jackson proposals paper on this suggestion and will not repeat it here. 

· We would be content with the introduction of the NHS Redress Act 2006 as one means of tackling lower value claims.

· One final option in respect of public funding is to introduce a two tier form of public funding:

A. To retain full public funding for high value claims where disbursement levels would be very high and solicitors would be deterred from taking them on as a consequence.  We would suggest, for example, a £300,000 threshold (in terms of damages likely to be awarded) which the applicant would need to overcome to be awarded a full public funding certificate.
B. To  retain public funding for the remainder of financially eligible claimants but only to allow claims to be investigated.  The extent of the funding would be calibrated according to the number of experts required, as currently happens with the LSC, up to a maximum of £20,000 for a 4 expert case.  At the end of the investigation firms would then need to decide whether they could pursue the claim under a CFA.  This option, however, would only be successful if the CFA regime in place was the one which we have recommended in the Jackson submissions (i.e. a regime closer to the current one than the primary Jackson proposals).

31. If the four steps referred to above are implemented in full then the government would make a substantial saving in costs whilst ensuring that innocent victims of clinical negligence were not denied access to justice and were not deprived of their awards of damages. 

Criminal injuries compensation - paras 4.173 – 4.174
32. We are concerned at the proposal to remove from scope the ability to provide Legal Help to those seeking criminal injuries compensation (paras. 4.173-4.174), who are frequently also AAP clients.  We believe that this work should remain within scope because:

· Removing Legal Help from this area runs counter to the other efforts that have been made in recent years to recognise and strengthen the rights of the victims of crime;

· Successive governments have regarded funding for such work as necessary, and cost-effective;

· We do not accept that one of the stated reasons for the change – namely that provision of public funding for those at risk of losing their liberty is more "important" than providing assistance to the innocent victims of crime is correct in principle -  both are important in their own ways;
· In our experience, the scheme does not operate in as "user-friendly" way as one would hope: many victims find the process intrusive, the application form is long and wide-ranging, and many applications raise complex or important legal points, including time bars on abuse claims, fatal accident claims, the proper calculation of awards including future loss claims for earnings and the necessary restrictions/entitlements to NHS/private medical care.  Accordingly legal assistance is crucial; 

· Moreover, our experience dictates that the process itself seems skewed towards refusals at the application and review stages, and that it is only after an oral appeal hearing, with full representation, and where the facts of a case are professionally marshalled and underpinned by legal submissions a lay person cannot be expected to make that the applicant secures compensation;

· By definition, those who would be adversely affected by this change are the innocent victims of crimes of violence, an inherently vulnerable category of people.  Many – such as child victims of sexual and/or physical abuse, female victims of violence, victims who have suffered severe psychiatric injury, in addition to victims of traumatic brain injury – would be particularly unable to represent themselves in this process;

· The cost of this area of Legal Help is understood to be relatively modest, yet it assists a wide cross-section of the public with the applications, reviews and appeals stages of the process. 
Employment: paras 4.188 – 4.192 

33. The proposals will lead to a restriction on access to justice for the most vulnerable types of worker. 
34. Preventing potential Employment Tribunal claimants from getting legal aid to pay for specialist advice in advance will merely lead to a greater proportion of speculative claims being brought where the individual has no realistic prospect of success.  This would work directly against the Government’s stated aim of reducing the number of Employment Tribunal claims and reducing what are said to be the ‘bureaucratic burdens which increase costs and hassle’ for employers. 
35. Discrimination claims are one of the most complex areas of law involving both UK and European law with cases extending over many days. Respondents are usually represented by Counsel who recognises that the Employment Tribunal is in reality an adversarial forum. The large amount of money spent by employers on legal services is recognised by the Government elsewhere (see for example “Government sets out proposals to reform employment tribunals” The Guardian, 27 January 2011) yet the proposals create profound inequality of arms. The Green Paper suggests that there are a number of alternative sources of help. This is not our experience 
Other housing matters: paras 4.193 -4.197
36. We understand that the total cost of civil legal aid for housing was less than 3% of the money spent on public funding. Given the importance of housing this is not an area that will generate significant savings but will have an adverse effect on access to justice. The UK Commissioner of Human Rights in his fact sheet states “adequate housing is universally viewed as one of the most basic human needs”. At the same time housing law is complex and access to advice is vital. 
37. While it may be superficially attractive to only fund “where the home is at immediate risk” we are concerned that the work of prevention will not take place and so increase the overall burden to public funding. For example the link between Housing Benefit problems and an eviction has long been recognised. A study at Staines County Court found that in cases in which possession was sought against tenants about 60% of defendants had Housing Benefit problems. Under the current proposals people faced with Housing Benefit problems would have no access to preventative advice. The costs of welfare benefit advice is on average approximately £200 per case. Given the preventative value of this work in housing we are surprised by the short sightedness of removing welfare benefit advice from scope and urge its retention. 
38. We agree that homelessness is “sufficiently important to justify legal aid funding”. However it is not clear from the proposals whether advice for homelessness reviews under s202 Housing Act 1996 is included. This is an important stage in the homelessness process and proper advice to prepare and draft review is vital if homelessness is to be prevented. In addition this is a key stage in which accommodation is obtained on application under s.188 of the Housing Act 1996. The problem of gate keeping by local authorities, whereby they turn people away and prevent applications being made,  is well documented known and provision of advice to homeless people is needed at the earliest stage. These are not cases that often end in court as local authorities back down but only when solicitors are instructed. Retention of funding for all aspects of homelessness advice is needed. 
39. It appears that unlawful eviction is to be removed from scope under the proposals. Sadly landlords regularly unlawful exclude and evict tenants without a court order. A case we dealt with recently was that of a woman who returned home from 3 weeks abroad (attending her father’s funeral), to find that her landlord had changed the locks and thrown her possessions on to the street. Her and her child had no where to go. She approached the local authority but they could not assist. Public funding in such matters is vital. 
40. Closely linked to this are actions for trespass. The exclusion of advice for those facing an action for trespass would prevent a tenant defending a claim in trespass when in fact they had a tenancy. Perversely if a landlord issues trespass proceedings against tenants under the proposals a tenant could not be able to seek advice to submit a defence. 
41. We suggest actions under the Housing  Grants, Construction and Regeneration Act 1996 remains in scope given that this deals with disabled facilities grants.  Given that these grants facilitate access by disabled occupants to enable them to use their homes, we consider that they are of fundamental importance as they concern the safety of disabled occupiers.  In any event, legal action in relation to such grants is rare and would be by way of judicial review proceedings which remain in scope.

42. We consider that the proposal to exclude disrepair claims where damages are sought is unlikely to lead to any real saving given that these cases are usually successful and costs orders are obtained against opponents.  This is an issue of access to justice for marginalised groups, with little cost to the legal aid scheme. 
43. Tenants left without a real remedy may seek to obtain redress in other ways, such as withholding their rent which in turn may lead to possession proceedings on the basis of rent arrears.  Given that defending such claims remains in scope, the proposal to exclude disrepair damages claims provides an unfortunate incentive for tenants with disrepair claims to invite possession proceedings so that they will be assisted in making a claim for damages.

44. BBC’s Panorama reported in November 2010 the growing problem of large slum landlords and showed examples of extensive disrepair to properties from large private landlords. When tenants complained they faced eviction. A damages claim was often the only remedy. The presence of public funding is an important part of tackling this growing problem. 
45. The use of CFAs is relatively uncommon for housing practitioners in this area and not likely to fill the gap leaving huge numbers without an adequate remedy and a greater incentive for landlords to evict rather than carry out repairs without fear of sanction. Moreover if the proposal for the reforms of CFAs adopted in the proposals to take forward the Jackson recommendations are also adopted then it would be impossible.  These limit the success fees to 25% of the damages awarded. Damages in disrepair can be relatively low and a CFA is not a realistic funding option.

46. Disrepair is notoriously difficult to assess and varied in nature. Assessing matters such as a car accident is straightforward and a firm is able to assess risk more readily. Housing disrepair is inevitably more difficult for example the line between penetrative damp for which a claim can be brought for damages under s11 LTA and condensation dampness for which a claim cannot. The removal of legal aid for reports and assessment is likely to lead to the more vulnerable and less articulate without remedies. How can a firm assess whether something is ‘life threatening’ without first obtaining a report? For example the presence of asbestos is often not clear – how can a firm or tenant assess this? Disrepair should remain in scope. 

47. There is also a proposal to remove tort and general claims such as negligence, nuisance and breach of statutory duty from the civil legal aid scheme (Para 4.239).  Such claims are often brought in what are usually considered to be housing disrepair cases where for example there is a claim in respect of water penetration from neighbouring flats or pest infestations.  We consider that such claims should remain in scope especially where the primary remedy is not damages but orders for works to avoid serious risks to health.
Immigration where the individual is not detained: paras 4.198-4.204
48. We strongly disagree with the proposal to take most immigration matters out of scope. We note that the government’s reasoning in this regard appears to be driven by its characterisation of these matters as driven by choice of the applicants (Para 4.19 of the consultation). This is both misconceived and mischievous. Many immigration related matters raise questions of significant personal importance such as deportation, children and family issues. 
49. We are particularly concerned about the proposal to remove immigration related deportation matters from scope (Para 4.198). The government has recognised the need to maintain legal aid for asylum cases and for bail cases but seeks to draw a distinction in detained and deport cases where the issues are immigration rather than asylum related (Para 4.201). This is an unworthy and unmeritorious distinction and reflects poorly on the government’s commitment to human rights: the government is aware that many deportation cases involve long term, and in some cases life long, residents of the UK who have established strong private life and family life ties in the UK. In some of these cases the individuals concerned have come to the UK as children and not as a matter of their own choice as stated by the government (paragraph 4.201). Many of our cases are ‘mixed’, i.e. have elements that will be within scope, e.g. asylum, but have Article 8 elements which are not.  It is unclear how the article 8 and other compassionate arguments in a case will be paid for. These cases are very difficult and require expert advice as well as presentation for the decision making process to be properly robust and fair. The government already enjoys an inequality of arms in these cases with the statutory automatic deportation provisions and these proposals to remove immigration issues out of scope only serves to strengthen the position of the SSHD.
50. It appears that cases which raise article 3 issues around health and medical treatment will now fall out of scope which could result in extremely vulnerable individuals being unable to put their cases properly. Domestic violence applications are also immigration cases which will no longer be eligible for legal aid.  Quite how withdrawal of funding from these kinds of cases can be justified by the idea that the individual has a choice about making an application is an insult to the appalling histories many of our clients describe and in relation to domestic violence fly in the face of progressive changes to the Immigration Rules in recent years.
51. We are also concerned about the withdrawal of legal aid for entry clearance cases and cases outside of the Rules. The UKBA operate a number of policies and concessions, some of which they do not openly publish or which they do not operate in a consistent manner. Applications outside of the Immigration Rules are, by definition, exceptional ones which usually engage issues of family or private life in the UK or special circumstances. For such applications to be made properly expert legal advice is necessary.
52. The UK entry clearance rules are complex and this complexity is exacerbated by the processes in place at the embassies abroad. An applicant has no direct contact with the entry clearance decision maker and it is essential that the applicant understands the requirements of the Rules in full before making any application. Many entry clearance applications relate to family issues, such as married/unmarried partners or children. The majority of entry clearance appeals for work related issues are already outside the legal aid scheme as the applicants are above the means threshold. Unfortunately many entry clearance decisions are based on poor decision making and include an incorrect reading of the relevant Rule or law or a misreading of the evidence presented.  Entry clearance cases raise important issues, including the proper application of the Rules: for example cases for a parent who seeks contact with a child in the UK where the applicant parent is on a low income in their home country; family reunion cases where the sponsor is not a recognised refugee but qualifies for legal aid on means basis. To state baldly that these types of cases are all to do with choice of the applicant is a gross over simplification and belies the complexity of the issues involved. 
Access to legal aid for appeal cases –paragraphs 4.22 and 4.202

53. We strongly oppose the proposal to withdraw legal aid and representation from immigration related appeal cases. 
54. The government claims it has taken in to account the ability of litigants to represent themselves in their cases and it refers to the tribunal forum as user friendly (Para 4.22 and 4.202). This is disingenuous at best: a user friendly forum does not mean that the legal issues or jurisprudence are simple or “user friendly”. The Immigration Rules, Guidance, case law and statute are under constant flux and change and the legal issues are complex and the stakes are high. The availability of a court interpreter is no substitute for legal advice or representation: indeed the interpreter is there for the assistance of the Tribunal rather than for the appellant. An Appellant may be able to navigate his or her way through the Tribunal system but legal aid does not currently fund legal advice for that purpose: a representative’s role is not that of a guide to the Tribunal but to prepare a case and advocate on behalf of the Appellant. It may be trite, but unfortunately, necessary to remind the government that this “user friendly” tribunal is still an adversarial system where the UKBA or the Entry Clearance Officer is represented and where the matters before the Judge concern difficult legal issues. Representation at appeal assists the Judges in making timely, cost-effective decisions. If the Tribunals are faced with an ever increasing number of litigants in person the Tribunals will face delays and increasing costs which is counter-productive in terms of saving public funds.
Alternative sources for applicants and appellants

55. We would remind the government that the legal aid means and merits tests already apply in immigration applications and appeals. There is therefore already a cut off for those applicants who are in work or are students with resources. These proposals will have the effect of hitting the poorest groups who will have no resources to fund their legal representation. This is in sharp contrast to the SSHD who is always represented in these matters and has immense resources at her disposal. 
Withdrawal of s4 and s95 from scope
56. We strongly oppose the proposal to withdraw NASS related issues from scope. Many section 4 cases relate to the provision of bail accommodation to people detained and there is much evidence to show that NASS fail to administer its decisions and accommodation properly. The decision to remove such cases from scope is contrary to the stated aims at paragraphs 4.82 -4.85 where the government accepts that the issues of deprivation of liberty are very important. 

57. It should also be stressed that immigration clients are often at a significant disadvantage through their lack of English and this has often made them more likely to become victims of poor, expensive and sometimes completely negligent advice (despite accreditation).  If no legal aid is available this is likely to become a bigger problem.
58. Examples of cases which would fall out of scope:
· A recent domestic violence application and subsequent appeal. As a child the client had been a victim of a forced marriage and was severely chastised when she divorced her husband by her family. When she later married a British citizen her family disowned her and threatened to kill her if she returned to Turkey. However in her marriage she suffered domestic violence. Her husband raped her and was sexually abusive and was also verbally and physically abusive. Her application for indefinite leave to remain as a victim of domestic violence was refused despite overwhelming evidence of domestic violence. The UKBA refusal wanted evidence beyond that set out in the guidance to caseworkers and made complex arguments about the cause of the breakdown of the relationship. Under the current scheme she would no longer be entitled to legal aid. This client was very distressed and traumatised by her experiences. She did not speak English and required an interpreter throughout. The legal arguments about the causation of the marital breakdown would not have been understandable to her. Expert evidence was extremely helpful in deciding the appeal, in the form of reports which attested to her credibility and the deep psychological impact of the events on her.  
·  A recent application on behalf of a client lacking capacity and living in a care home due to his physical and mental ill health for an extension of his discretionary leave to remain.  There was no asylum issue and therefore under the current proposals he would no longer be entitled to legal aid for the application.
· A recent application to revoke a deportation order from inside the UK. The client had lived in the UK for over 20 years. There had been a significant change of circumstances from when the deportation order had been made as the client was now drug-free for over 4 years and there had been no further criminal behaviour. The UKBA refused his application but the client was successful on appeal. Legal advice and representation were critical to this difficult appeal. An expert report which detailed the effect of the removal of the client from the UK on his son, who suffered from a medical condition which meant that he found it very hard to adapt to change, was essential. Under the current proposals he would no longer be entitled to legal aid for advice in relation to the application or the appeal despite his long residence in the UK and his strong ties here.
Private Law Children (where domestic violence is not present): Para 4.205-4.215
59. This is an extremely complex and sensitive area of law involving the best interests of children.  
60. Most clients manage to settle with some advice from solicitors as to a realistic settlement, which means that applications to the court are a last resort and often needed only when faced with an unreasonable or hostile opponent parent.  Those without help may lose out on being able to trace the other parent, obtain contact, and enforce contact.  In the absence of domestic violence, the proposals would render parents ineligible for public funding and there is a significant risk that where an absent parent, usually a father, is faced with a parent who is implacably hostile to contact, that they will miss out on the opportunity to have a relationship with their child.  Parents may find it more difficult to obtain prohibited steps orders to protect children being removed from the jurisdiction.  
61. The increase of litigants in person on both sides will delay proceedings, increase court costs, and increase acrimony between the parties which will result in prolonged uncertainty for the children.  The emotional involvement of parents in the case is likely to mean that they are overwhelmingly unlikely to be able to present it themselves in a focussed and balanced way which will increase delay and court costs. This goes against the main thrust of the Children Act 1989 which is that delay is not in the best interests of children.  
62. The gateways are very limited with the focus on physical violence. This means that in cases where the perpetrator is given a harassment warning or a caution, women may not be eligible for legal aid.   Many victims of domestic violence do not report incidents to the police or seek protection via injunction.  These women will find themselves ineligible for legal aid.  Women may then feel forced to accept solutions which are unsafe. 
63. The gateways do not allow legal aid to be given in other cases that raise serious safety concerns and have a quasi public law element, for example, where local authorities advise a parent or relative to seek a residence order or prohibited steps order because of safeguarding issues in relation to the parent with care, or where a child alleges physical or sexual abuse.  The inability of non abusive parents or relatives to protect children from harm will result in increased child protection proceedings.  Thus, cutting costs in this area of law may lead to increases in public law children cases.  

International child abduction 
64. Whilst we welcome the proposal to retain legal aid in this area, it is not clear whether defendants will continue to be eligible for legal aid and, if so, on what eligibility calculation.  If legal aid is reduced for defendants, it could produce an increase in litigants in person and, therefore, an unfair playing field in a very complex area of international law.  

Welfare Benefits – paras 4.216-4.224
65. Although we do not provide welfare benefit advice in our experience this work has a vital role in prevention of homelessness. There are frequently links between possession proceedings and housing benefit problems. Although we then undertake work to deal with this it is often last minute and more onerous. Timely advice at an early stage prevents problems. Our community care team frequently sees disabled people with benefit problems and disabled people sadly miss out on genuine entitlements or struggle to cope with sustaining claims. This is a particular problem for people with mental health problems.  The proposals seek to remove 90% of funding for the NFP sector and the removal of this category will have a substantial adverse impact on these groups. 

66. We recommend its retention.

Public interest cases: 4.236- 4.238
67. We are concerned that matters of “significant wider public interest” are to be excluded from the scheme under the proposals. If a matter is of significant public interest then is this not precisely the kind of matter that needs resolution, subject to the case being sufficiently meritorious and an appropriate vehicle (both of which are elements of the existing Code)? 

68. The thrust of the proposals is already very wide with a significant narrowing on what matters will be within scope if they are implemented. It might be thought that the reductions in scope generally would make a saving provision for cases with the potential to bring about benefits for large numbers of people all the more important. The logic of removing this provision is simply not understood. 
69. There are already tight controls in place for funding the very limited number of cases in this class. We consider they are sufficient and that removal of the “significant wider public interest” would squander a valuable means for the Commission to spend public money cost effectively to further the general Aims of Legal Aid. This proposal should be abandoned.  
Tort and other general claims: para 4.239-4.243

70. There is no section in the consultation specifically addressing whether Actions Against the Police (‘AAP’) cases should remain within scope or be removed from it.  Therefore, prior to responding to this consultation we have been in correspondence with the Ministry of Justice to clarify the position in relation to ‘Torts and other general claims’ (paras 4.239 – 4.233) and what is intended for AAP.  In response on 19 January 2011, Stephen Jones (Head of the Civil Legal Aid Eligibility and Scope Branch) confirmed in writing to Chez Cotton, head of the Police Misconduct Department at Bindmans LLP, that police claims will generally remain in scope, as "claims against public authorities" (paras. 4.43-4.55 of the paper), albeit that the criteria for funding within that category will change (see below).  Claims that do fall within this category are, according to Mr Jones, "expected to meet the lower merits criteria at chapter 8 of the Funding Code".    We welcome this confirmation.

71. We have sought further clarification in relation to other points, which we await.  In the interim we set out our view as to what we anticipate will be the position and our view of the same.

72. We assume that this category will cover the vast majority of claims against detaining authorities and the police, for the intentional torts such as assault, false imprisonment, malicious prosecution, misfeasance in a public office, trespass, for breaches of the Human Rights Act 1998, for breaches of the Data Protection Act 1988 etc.  
73. We welcome this assurance, because each and every one of the criteria that have been adopted to determine what areas should remain in scope (para. 4.12 of the paper), apply to these sort of AAP cases.  

Addressing each in turn:

· The importance of the issue: A "typical" AAP case involves an individual who has been assaulted by the police, wrongfully arrested (falsely imprisoned) and then maliciously prosecuted.  It is plain that such cases raise issues of the utmost importance in terms of society's need to hold the police to account, and the individual's need to obtain redress for the wrong done to them personally. The same applies to a range of claims brought in the public law category against detaining authorities such as a prisoner who has been assaulted by a prison officer, or a judicial review on behalf of an immigration detainee is being unlawfully detained;
· The litigant's ability to present their own case (including the venue before which the case is heard, the likely vulnerability of the litigant and the complexity of the law): Claimants in AAP and claims against detaining authorities are particularly unable to present their own cases because of the venue (frequently a jury trial in the county court or a claim brought by means of judicial review at the high court), because such claimants - as individuals who have been in contact with the police or otherwise detained;
· The availability of alternative sources of funding: there are real difficulties in securing alternative sources of funding for these kinds of cases.  There are very few insurers who are willing to insure such cases and the cost of disbursements in such cases are prohibitive, even in the limited number of cases where a CFA might be secured.  

· The availability of alternative routes to resolving the issue: While there is in existence a complaints system that can, in some cases, secure accountability of individual officers for wrongdoing, there are recognised shortfalls in this system, it only permits the complainant to have a very limited involvement, and it cannot result in any financial compensation for an individual complainant; 

· The state's domestic, European and international legal obligations:  This applies to AAP and claims against detaining authorities because:

(a)
Article 2 of the European Convention on Human Rights ("the ECHR") (the right to life) requires that the families of those who have died in circumstances where the investigative obligation under Article 2 is engaged have the right to be involved in such investigations to an appropriate extent
.  As indicated above the police complaints system cannot provide such involvement in full, and the same can only be achieved through litigation.  Cases involving the right to life inevitably involve issues of the utmost serious, so that proper legal representation is necessary for those families properly to exercise their Article 2 rights; 
(b)
Article 5(4) of the ECHR entitles any individual who is deprived of his liberty by arrest or detention to take proceedings by which the lawfulness of detention shall be decided speedily by a court and his release order if detention is not lawful. Such claims are best framed as urgent judicial reviews often brought by immigration detainees and prisoners who are unlawfully detained. Given the recognized importance of unlawful infringement of liberty such claims are unsuited to complaints systems; and
(c)
Article 5(5) of the ECHR requires that individuals receive compensation for any arrest or detention in breach of Article 5.  Such a claim against the police will often overlap with a common law claim for false imprisonment.  As indicated above, the police complaints system cannot provide such compensation.  Accordingly litigation is the only route to it.  

74. It should be made explicit that the "claims against public authorities" category extends to claims against private bodies performing public functions
75. We assume that where torts of the sort described above have allegedly been committed by quasi-public authorities (such as private prison contractors, when they are performing public functions), they will also be covered by the "claims against public authorities" category.  There would be no sound basis for excluding such authorities, because the wrong perpetrated is of the same severity whether the alleged perpetrator is a public authority, or a quasi-public one, and because the criteria that have been adopted to determine what areas should remain in scope (para. 4.12 of the paper), apply to these sort of AAP cases and claims against detaining authorities as they do to AAP cases against public authorities (see above).  However it would assist if the Ministry could make the position in this regard clear and confirmation has been sought on the point.

76. It should also be made explicit that the criteria for bringing AAP cases involving claims other than negligence within scope have not changed
77. We note that:

· Claims against public authorities are currently within scope where they involve "(i) ‘serious wrong-doing’, or (ii) abuse of position of power or (iii) significant breach of human rights, or (iv) where they are of Significant Wider Public Interest (and where they form part of a Multi-Party Action where the likely damages exceed £5,000)" (para. 4.44 of the paper); and that

· It is proposed to replace this wording with "(i) abuse of position of power; and/or (ii) significant breach of human rights; and/or (iii) negligent acts or omissions falling very far below the required standard of care" (para. 4.52).

78. The stated intention of revising the wording for such claims is "…to clarify the criterion and make it absolutely clear that simple negligence is insufficient to fall within this category, as was always intended" (para. 4.49) and to ensure that "…cases of very serious negligence are still within scope while ensuring that less serious cases of negligence are properly out of scope" (para. 4.53).

79. We therefore understand that the revision of this wording is not intended to affect any AAP claims involving torts other than negligence, namely claims of assault, false imprisonment, malicious prosecution, misfeasance in a public office and the like.

80. Again if there is any doubt about this, we would argue that all such claims by definition involve "an abuse of position or power" and/or "a significant breach of human rights" such that they fall within the first two of the three criteria set out above: it is hard to see, for example, how an assault by a police officer (which inherently involves an unlawful use of force from the outset, or an excessive use of force) or how a wrongful arrest or malicious prosecution (which frequently involves allegations that police officers have fabricated evidence and lied about the claimant's conduct) is not within these categories.

81. It is also entirely unclear what would be classified as a "significant" breach of human rights.  It is also the case that breaches of the qualified rights under the ECHR, such as Article 8, are in reality as significant as breaches of the absolute rights (Articles 2 and 3). Challenges to breaches of Article 8 are all the more important because technological advances and the attraction of surveillance for some state agencies make them more likely to occur.  We therefore assume that such cases will remain within scope as they do, in truth, involve a significant breach of human rights.
(d)
The applicability of the category of "claims arising from allegations of abuse [of a child or vulnerable adult] or sexual assault" to police cases should be clarified

82. Mr Jones also indicated to us that police cases may remain in scope if they fall within the category of "claims arising from allegations of abuse [of a child or vulnerable adult] or sexual assault" (para. 4.56 of the paper).  

83. The rationale for retaining these cases in scope is that:

"…money claims which arise out of allegations of the abuse of a child or vulnerable adult, or allegations of sexual assault, have an importance that goes beyond a simple money claim.  While stronger claims may be suitable for alternative sources of funding such as CFAs, we consider that victims may well be vulnerable and need assistance in pursuing a claim. We do not consider that the alternative forms of advice or assistance which are available are sufficient to justify the withdrawal of legal aid…In the light of the importance of the issue at stake, the seriousness of the alleged harm suffered by the litigant, the likelihood of their vulnerability and the lack of sufficient alternative forms of assistance to justify the withdrawal of legal aid, it is our view that the provision of legal aid funding is justified. We propose that it is retained for these claims" (paras. 4.57-4.58). 

84. Insofar as it is alleged that a police officer or analogous authority has directly perpetrated abuse on a child or vulnerable adult, or committed a sexual assault, the claim should surely be treated within the wider "claim against a public authority" category discussed above, and so considered under chapter 8 of the Funding Code.

85. We therefore assume that the relevance of this category to AAP cases is that it will cover:

· Claims against the alleged perpetrators of abuse or sexual assault who are not public authorities; and

· Claims that relate to a public authority's failure to prevent, or their response to an allegation of, such abuse or assault.

86. We would argue that it is appropriate to include both of the above categories of case within this category, and so within scope, because the rationale set out at paras. 4.57-4.58 of the paper as underpinning this category (quoted above) applies with equal force to them.  

87. However it would assist if the Ministry could confirm its position in this regard and we have sought clarification.

(e)
We are concerned at the proposed reduction in scope for negligence claims against the police

88. The consultation paper proposes that negligence claims against the police (and other public authorities) will only be in scope if they involve "(iii) negligent acts or omissions falling very far below the required standard of care" (para. 4.52) [emphasis added].

89. Given that the three criteria set out in para. 4.52 are disjunctive (see the "and/or" separating each of them) we assume that a negligence claim, even if it involves "simple" negligence, will still be within scope if it also involves "a significant breach of human rights" (criteria (ii) of para. 4.52).  

90. 
We would therefore expect that claims involving, for example, "simple" negligence in the context of a prison death that also amounts to a significant breach of Article 2, or with regard to the calculation of the time for which an individual is detained by the police and/or immigration or other authorities, but which has led to a significant breach of the Article 5 right to liberty
, will remain within scope.  

91. However there will plainly be some cases of "simple" negligence that do not otherwise fall within scope under criteria (i) or (ii) of para. 4.52.  We have in mind the following sort of cases:

· Cases where a prisoner has been in a position to assault another prisoner due to negligence by the supervising officers
, where the assault is not so serious as to amount to a significant breach of the Claimant's rights under Articles 2, 3 or 8 of the ECHR;
· Claims of negligence by the police in the manner in which a rape or similar allegation has been investigated, where the failings in the investigation were not so serious as to amount to a breach of the Claimant's rights under Articles 3 or 8;
· Claims of negligence with respect to a failure to obtain medical treatment in custody which do not result in a breach of the Claimant's rights under Articles 2, 3 or 8; and
· Claims for breaches of the Police and Criminal Evidence Act 1984 ("PACE"), which have not led to any additional or significant breach of the right to liberty under Article 5 of the ECHR
 (because the arrest was otherwise substantively justified).

92. In all these cases, we believe that such claims should remain in scope because:

· The criteria that have been adopted to determine what areas should remain in scope apply to these cases as they do to AAP cases generally (see above, with the exception of the jury trial issue which does not apply to negligence claims); and
· Such cases are still "an important means to hold public authorities to account and to ensure that state power is not misused" and so are in the same category as those negligence claims that it is intended to keep within in scope (see para. 4.53 of the paper).

 Exceptional Funding Scheme (paras 4.246 to 4.262)

Question 4: Do you agree with the Government’s proposals to introduce a new scheme for funding individual cases excluded from the proposed scope, which will only generally provide funding where the provision of some level of legal aid is necessary to meet domestic and international legal obligations (including those under the European Convention on Human Rights) or where there is a significant wider public interest in funding Legal Representation for inquest cases? Please give reasons.

93. There are a number of difficulties in answering this question given the way it is put.
94. We do agree that legal aid should be available, subject to means testing, where legal aid is necessary to meet domestic and international legal obligations, or where there is a significant wider public interest in an inquest being funded. We do not think the appropriate means to achieve this administratively is by creating an additional, parallel scheme. There is no good reason for not dealing with cases of this kind within the mainstream scheme. Doing so would promote transparency and consistency of approach and displace the unfortunate connotation that cases in these classes will only be funded where discretion is exercised to treat them as an exception from the norm.
95. We do not agree that funding for inquest cases should be limited to those where refusal would represent a breach of the Human Rights Act 1998, or to those where there is a significant wider public interest. Despite inquests being inquisitorial, those with a legitimate interest in the outcome other than bereaved families are often represented and, in many cases, the state (e.g. NHS Trusts, prisons and the police) will bear that cost. The interests of bereaved families are no less, and often more, worthy of state funded representation. We are disappointed that this proposal seeks to reverse the Parliamentary decision to bring funding for deaths in custody and service deaths fully within scope.  At a minimum, funding should be available, subject to means, in such cases and in any other where there is reason to believe a family will be disadvantaged, or an inquest will not be a searching as it otherwise might be, if a family is unrepresented. 
96. As discussed above, we consider that significant wider public interest cases should, as a class, attract funding because they represent the most cost effective use of the Commission’s funds. 
97. Jarrett complexity cases should also remain within scope, regardless of work type. 
Question 5: Do you agree with the Government’s proposal to amend the merits criteria for civil legal aid so that funding can be refused in any individual civil case which is suitable for an alternative source of funding, such as a Conditional Fee Arrangement? Please give reasons.

98. The key issue on this is whether there really is alternative funding. If the proposed change of wording in the merits criteria is adopted, then "suitable" must be interpreted as meaning "in reality" and not "in principle": in other words, funding should only be refused in such cases where the Claimant has shown an actual ability to fund the claim via an alternative source rather than a theoretical one: to do otherwise would be grossly unfair in principle and run completely counter to the Government's recognition of the importance of access to justice.

99. It may be helpful if we explain matters in relation to AAP cases. While there is no objection to the principle that alternative funding should be used where available, it is extremely difficult to secure for the following reasons:

· AAP cases are notoriously difficult to predict.  Issues of liability in police actions are often determined by which version of events a jury accepts at trial (and indeed which issues the judge permits the jury to consider), awards of quantum are unpredictable, as they are frequently also within the jury's area of responsibility, and "success" is often hard to define, as it is not uncommon for the Claimant to succeed on some heads but not all (such as showing that excessive and unreasonable force was used during an arrest, albeit that the arrest itself was shown to be lawful).  This means that the preliminary "risk assessment" necessary for a lawyer to conduct in deciding whether to accept a client on a CFA, and for an insurance company to conduct in order to decide whether to fund it, is extremely challenging and makes the type of claim unattractive to many insurers.
· Our experience indicates that the effect of the above is that very few practitioners will be able to accept many, or indeed any, actions against the police on a CFA basis.  Clients in claims against the police face an uphill struggle from the start in that success usually requires them disprove a police officer's account before a jury (or establish that they are likely to, prompting settlement).  Few practitioners would be willing or indeed able to accept large numbers of instructions in such cases on a CFA basis.  If that was realistic, it would have happened already given the higher rates potentially chargeable under CFAs. There would be the additional problems that firms would be unable to fund disbursements which they would have to do under a CFA model.  Clients would be unable to fund disbursements themselves.
· Our experience is that insurance is not widely available in such claims:
(a)
We are not familiar with any "before the event" insurance policies which cover police claims (indeed we understand that one major insurer will not fund any claim against a public authority); 

(b)
As far as "after the event" insurance is concerned, insurers have so far proven extremely wary of funding actions against the police.  If insurers are willing to provide cover, they will often only do so only at very high premiums given the particularly risky nature of police actions. Such premiums will be prohibitively high for the vast majority of our clients; alternatively, they will only provide a lower rate of cover than is necessary to sufficiently protect a Claimant from the risk of an adverse costs order against them (and police claims, largely being jury trials, are much more expensive than the average personal injury trial);

· Even if insurance is available, after the event insurance only indemnifies a Claimant in respect of the consequences of being "wholly unsuccessful".  As we have said, in police claims, "success" is much harder to define than in conventional personal injury cases, where the issues are much more straightforward; and

· It would be particularly unfair to require Claimants to fund AAPs under CFAs even without insurance.  Those who bring actions against the police and who are currently publicly funded are often among the most marginalised groups within society.  It would be wholly wrong to put them in a position where in order to bring litigation challenging an abuse of power by the state, they must risk an extremely substantial costs order against them.  This risk would act as a major deterrent to litigants, regardless of the merits of their claims.  We cannot see how such a potentially large reduction in access to justice, in such a fundamental area of work, can sit comfortably alongside the Government's stated aims and areas of priority;
100. These arguments were put forward by the Police Action Lawyers’ Group (PALG) in their response (which we endorsed as a member firm) to the Legal Services Commission Consultation Paper 'A New Focus for Legal Aid' in October 2004, and they were effectively accepted because it was decided at that stage that the ability to decline public funding on the grounds that there is an alternative source of funding would not apply to certain claims against public authorities.  

101. As far as we can see nothing has changed in the market for alternative sources of funding for AAP cases that does not justify them being accepted again.

Question 6: We would welcome views or evidence on the potential impact of the proposed reforms to the scope of legal aid on litigants in person and the conduct of proceedings.
102. Given the complexity of matters and the emotional attachment to their own case litigants in person frequently struggle with matters. Almost every litigator, court staff and judicial office holder can confirm the impact of litigants in person on the course of litigation. Matters of delay, additional costs (both to the court system and their opponents) or of points being missed are well known. 
103. We are aware of little research in this area and suggest the MOJ consult the Royal Courts of Justice CAB, judiciary and the Official Solicitor directly on the impact of litigants in person. 
104. However other jurisdictions have identified significant problems. The Law Council of Australia in 2004 has undertaken such work in Erosion of Legal Representation in the Australian Justice System. This followed major cuts to the Commonwealth Legal Aid Budget in 1999, in 2004, the Law Council of Australia undertook research to identify impact on courts 5 years on. They found that by 2002 filings at the High Court alone by unrepresented litigants had increased from 28% in 1998 to 40% in 2002 with only 0.7% of them successful. Across all courts they found that there were increased delays at all stages of proceedings; increased costs to the courts and increased costs to represented litigants. There was found to be less likelihood of a settlement and a far greater likelihood of costs being awarded against unrepresented litigant  (68%). More than twice as likely for the unrepresented litigant to have case dismissed or fail.

105. Similar outcomes can be expected in the UK

106. Of particular concern is the impact on those with mental health problems. We undertake considerable work for the Official Solicitor in which people are found to lack capacity. Courts routinely struggle to cope with such defendants and frequently invite the Official Solicitor to act. However the Official Solicitor is not funded to run cases and the availability of public funding is vital if those that require a litigation friend under CPR 21. Funding needs to be retained for those who lack capacity and require a litigation friend. We anticipate the Official Solicitor will have to decline to act leaving litigation effectively paralysed in many more cases. 

The Community Legal Advice Telephone Helpline: Questions 7-11
Question 7: Do you agree that the Community Legal Advice helpline should be established as the single gateway to access civil legal aid advice?
Question 8: Do you agree that specialist advice should be offered through the Community Legal Advice helpline in all categories of law and that, in some categories, the majority of civil Legal Help clients and cases can be dealt with through this channel?
Question 9: What factors should be taken into account when devising the criteria for determining when face to face advice will be required?
Question 10: Which organisations should work strategically with Community Legal Advice and what form should this joint working take?
Question 11: Do you agree that the Legal Services Commission should offer access to paid advice services for ineligible clients through the Community Legal Advice helpline?

107. There are very serious concerns with this proposal and we do not agree with it in any way. 
108. While a telephone helpline may be a helpful addition for some, forcing all who are seeking advice and representation to use the helpline is of significant concern.  It fails to understand how people behave at present and how those who have an interest in responding to their needs do so.  
109. A “one size fits all” approach is at odds with the government’s aim of localism. Until now there has been a development to local networks, including aims to establish CLACs & CLANs. To now require all people to access legal advice via telephone advice does not enhance access to justice but will undermine the work already being done. Underlying this proposal is a failure to recognise the importance of local knowledge and the work already done in channelling people to relevant advice. 
110. Any tender process with regard to the implementation of the single gateway will be subject to the Public Contracts Regulations 2006, SI 2006 No 5. These Regulations govern the award of public contracts, and any such contract would be know as a part B contract for the purposes of these Regulations. A limited number of the Regulations apply but those that do apply include the principal aim of the regulations which is to ensure equal treatment of bidders.   There is no detail of how the single gateway would be established  and how cases would be allocated to law firms and others but there is a cautionary note to be sounded given that the LSC has from time to time fallen foul of devising fair and equal processes in the awards of contracts.  In R ( Law Society) v Legal Services Commission [2007} EWCA Civ 1264,  Lord Phillips said that Art 2 of the Public Sector Directive 2004/18/EC: [2004] promotes a level playing field “by enabling all tenders to know in advance on what criteria their tenders will be judged and those criteria are assessed” In 2010 both the Family Law tender and the Mental health and Public law tenders offended against the principles of openness, fairness and equal treatment provisions in the Regulations and under public law principles, see R ( Public Interest Lawyers)  v Legal Services Commission [2010] EWHC 3277.  The LSC will have significant legal problems to confront in devising a process for allocating cases from the single gateway if it went down that route.  It will no doubt wish to consult on the process- there is no detail in the current consultation so this paper cannot amount to a consultation, as those delivering legal services do not know how cases will be selected as warranting more than telephone advice and  how they will then be allocated to a firms who qualify to take on those cases, how will the competition for cases be managed, what selection processes will determine that cases should be sent to one bidder rather than another?   This paper is silent on these issues.  The Court of Justice of the European Communities held in C-448/01 EVN v Austria [2003] ECR 1-14527  that a public authority was not entitled to use a  criterion that  for the purpose of deciding which bid was most economically advantageous, where tenderers were not able to verify their bids by reference to the criterion deployed.

111.  The Government will have to grapple with these issues were it to pursue the single gateway.  A lengthy and detailed consultation process is likely to be very costly and time consuming and there will be in prospect legal challenges to the process which again will result in delay and costs- see the 2 challenges referred to above to the  LSC’s  2010 tender processes. The idea of the single gateway is misconceived and it is likely to cost a very significant amount of money to devise a process that is sound, fair, transparent and likely to stand up to legal challenge.  
Unrealistic numbers of calls

112. In 2009/10 there were 290,574 units of telephone advice via the CLA Operator Service. Yet the total legal help for that year was 943,904. Although significant numbers call, the vast majority seek and need face to face advice and do not receive telephone advice or triage assistance via the phone line. To now insist that these people should seek phone advice is unrealistic and likely to cause significant problems with swift access to appropriate advice. 

Failure to realise the importance of local knowledge

113. The assumption behind the consultation is that it is only the LSC that provides triage advice or assessment. This is incorrect. There is a large network of advice agencies, social workers, community groups, churches and the like that receive no LSC funding but provide strong triage services to their people. On monitoring who contacts our firm to refer matters we are continually surprised by the incredible range of groups and the level of triage work already being done before people call. We are routinely contacted by social workers, advice agencies, voluntary groups, mental health workers, community agencies, youth workers and the like. They have grown to know their local community, regularly assess matters and make direct referrals to firms. To now insist that all use a single gateway is pointless and costly and undermines the work already being done. 

114. As a small example a local community project in Kings Cross that receives no public funding deals with housing advice routinely guides people and passes matters to local housing firms. They know who deals with what areas and know when a matter requires more help or not. It is not realistic to expect one phone line to replace this or in any way match the skills already developed by this ground and the tens of thousands like them. One would have to ask what the gain would be for the public purse or the individual in this case? We can see no benefit to an individual who has already been assessed and sought advice to be then passed on to a phone line and then on to a local firm. Another small example are HIV organisations such as THT and Positive East who have specialist workers (not funded by the LSC) who routinely contact firms direct. To now add another layer of needless advice where people may have to disclose confidential medical information through a phone line in order to pass a matter to a firm of solicitors appears a glorified work generation scheme.  

Mental health, other disabilities and people with language problems
115. Our firm advises a large number of people with mental health problems. We receive a significant number of referrals from the Official Solicitor who act for those who lack capacity. They approach this firm because of our expertise in mental health. Although the matter may be not related to mental health the Official Solicitor knows of our experience and history of work in this area. The Official Solicitor appeals to firms across the nation and is able to make judgements as to where to refer matters and who to instruct. Given the complexity and range of issues this is vital. Many advice agencies likewise refer people directly for the same reasons. It would be unnecessary layer of complexity for them to then telephone an advice line for people who go to advice agencies (many of which do not receive CLS funding) and will then have a pointless contact with telephone advice. The triage work had already been carried out.  While the telephone advice service is a welcome addition there is no basis to establish or assess the “single gateway”.  
116. A requirement to use the helpline will also impact disproportionately on people with other disabilities, such as cognition, speech and hearing impairments and those whose first language is not English. We see no justification for this adverse impact in the claimed benefits of introducing the helpline on a mandatory basis.  
How to realistically assess people via the phone?

117. The Ministry of Justice soon realised the problems this could cause in urgent matters and had to issue a “clarification note”. Pausing there it is worrying that this point was not even considered when the consultation document was drafted and one wonders what thought has really gone into this proposal. However even with the ‘clarification’ there is already ample scope for confusion and for people to be left without the advice they need simply because of the insistence of a ‘single’ gateway: How urgent would a matter need to be before someone seeks advice? How do people with mental health problems cope with telephone advice? How ill does one have to be before they are allowed not to use the phone line and how can this judgement really be made? How can a telephone advisor tell the difference between someone who is confused, anxious or mentally unwell? They cannot and those who are unwell are excluded.
118. To make these judgements via phone and to assume that all can cope with this is naïve. 
119. It is obvious that many will struggle to cope with the phone line. Immediate examples are those with mental health problems and language needs. But more subtle than this are those that struggle with communication for a range of reasons such as a lack of confidence, literacy difficulties, fear and the like. Many people that we see struggle to speak on the telephone at length and read documents and yet would not immediately be recognised as such. These are simply not matters that can easily be picked up via phone and to insist that all are compelled to seek advice in one particular way is badly flawed.  

Savings?

120. We struggle to see how proposed savings of £40-60 million can be achieved given the hundreds of thousands of additional pointless calls that will now have to be made to the single gateway. Many are “face to face advisors” which use the telephone to contact their clients and it is difficult to see why a telephone advice service of the same quality and standard of advice would save costs. The only saving would be if quality dropped and the advice consisted of little more than standard letters and vague general guidance.

121. We strongly suggest the exclusive gateway is not used. Instead the focus should be on supporting appropriate referrals by local providers with local knowledge and expertise. 

Financial Eligibility

Question 12: Do you agree with the proposal that applicants for legal aid who are in receipt of passporting benefits should be subject to the same capital eligibility rules as other applicants?

122. Superficially this proposal appears to promote fairness but in reality it fails to recognise the difficulties those who are poor enough to qualify for means tested benefits face in using small amounts of capital.   
123. Someone in work may be able to gain a loan in order to fund legal advice. Someone on benefit cannot. It is disingenuous to suggest that they can. The proposals are artificial in pretending that people have capital in their house – in most cases it is not possible to access the capital because of the cost of loans or unwillingness of lenders to advance further sums to people. The MOJ needs to address how in reality people can access capital and consider limits in light of this. 
124. Eligibility to public funding via passport benefits is a cost effective and sensible way of ensuring those with the lowest income can access advice. Entitlement to income support, guarantee pension credit or income based JSA is clear proof that they are at the very lowest income and savings and its receipt is already proof that they have undergone and assessment of means by the DWP. To now require payment from such claimants is deeply troubling and will disproportionately hit the long term poor. 

Questions 13-23: capital limits
125. Similar considerations apply in relation to these proposals to take into account capital assume its availability. The key issue on this is whether this really is available and is actually available to fund a claim rather than theoretically available.  The higher capital disregard for pensioners is given because it’s well recognized that pensioners cannot extract capital from their property so easily and cannot make payment of interest charges.  The funding of matters with use of the statutory charge on a property would enable people to obtain access to justice and provide recovery to the LSC.
126. The proposal to begin capital payments from £1000 onwards fails to recognise the difficulty of assessing capital at these low levels. For example a tenant may have £1100 in an account but rather than capital these funds are earmarked for payment of rent, rent arrears or ordinary living expenses. The use of these funds for anything other than payment of rent or rent arrears could well jeopardise their house and compound their legal problems. Pensioners often put aside relatively small sums for payment of larger bills such as winter fuel costs or council tax. The idea that such sums are ‘capital’ is false – they are often a mechanism of budgeting and way to ensure basic services are paid. 

127. The proposal to begin capital payments from £1000 provides a perverse incentive to spend what tiny sums are available in order to qualify for legal help. In practical terms it is almost impossible to assess when £1000 was correctly spent on bills and essential items or whether someone was depriving themselves of capital in order to qualify. 

128. The proposed capital limit is far too low and will add to assessment problems. 
Criminal Remuneration   

129. As regards the proposals for Criminal Legal Aid, the principle of Access to Justice for all rather than the financially comfortable again appears to have been given second place to financial expediency. We are at a loss to see how the proposals will do anything but reduce the ability of practitioners to provide a high quality service to clients regardless of their financial means.
130. The Government’s proposals comprise a swathe of reductions to rates and pay and fee categorisations. They will have the inevitable effect of substantially reducing solicitors’ real fee income with immediate and drastic effect. The Paper contains little or no further proposal which will soften this blow. Indeed, the Paper states, in terms, that these proposals are aimed solely at making short term financial savings (Para 6.4).
131. Before responding to the proposals in detail, we make some preliminary points in the light of which all of our representations below should be considered. 
· Criminal Legal Aid has been the subject of a series of “consultations” over the last five years. A familiar pattern has developed. In each consultation the Government has proposed cuts to fees (however dressed up as restructuring). In each case the almost overwhelming opposition of practitioners to the proposed changes is entirely ignored and the cuts implemented. Side by side with the consultations has been the constant threat that Criminal Legal Aid will be subject to a tendering process. These half-formulated schemes so far proposed have met with universal opposition, but the concept has remained an aspiration, which ministers appear to believe will somehow solve the difficulties of Criminal Legal Aid.

· We are disappointed that the new Government appears to have learned little from its predecessor’s mistakes. Indeed the Green Paper has an all too familiar ring to it. Once again we face a significant reduction in fees, apparently as a prelude to a tendering process which is entirely unsuited to the monsoponist market of criminal defence which has developed. Criminal defence work is at heart a public service provided by private industry suppliers who compete on efficiency ,competence, reputation and results, surely the preferred ideological model for this government. 

· Criminal Legal Aid has been “cut to the bone” over last decade. Legal Aid practitioners never benefitted from public spending “boom” of late 1990’s and early 2000’s.  We are therefore in the unenviable position of now facing significant reductions in fee income on top of  a decade of previous cuts. 

· The Green Paper presents practitioners with an invidious scenario. It accepts that the cuts proposed will make Criminal Legal Aid under the current funding regime unviable; it therefore proposes tendering as the solution. We do not accept this reasoning. We do not agree that the fee reductions proposed in the Green Paper are fair or reasonable. At the same time, we do not agree that tendering is a realistic model for the provision of Criminal Legal Aid. For the avoidance of doubt, none of our replies to the Paper’s questions should be construed as in any way an endorsement of the principle of tendering.

· We note, with some dismay, that the Government has adopted its predecessor’s unfounded cynicism in the way it assumes Legal Aid solicitors conduct cases and advise their clients. This is demonstrated in the proposals to reduce fees in cases where defendants elect jury trial and then plead Guilty. The plain implication here is that solicitors are advising clients to elect jury trial, for their own benefit, rather than in their clients’ interests and that this trend can therefore be reversed by removing the financial incentive from the fee structure. Yet, other sections of the Paper expressly rely on the professional integrity of solicitors as a safeguard to ensure that the proposals do not result in detriment to their clients. The suggestion that solicitors advise clients in such a way as to maximise their own fee is unfounded and quite unsupported by any evidence. We take exception to it. 

· Other sections of the Paper expressly rely on the professional integrity of solicitors as a safeguard to ensure that the proposals do not result in detriment to their clients. The suggestion that solicitors advise clients in such a way as to maximise their own fee is unfounded and quite unsupported by any evidence. We take exception to it. The most obvious imperative for people choosing trial by a jury of their own peers is that they know anecdotally and their lawyers will advise them that they are more likely to get a fair and thorough hearing of their case away from the Magistrates Courts. The rate of conviction is artificially high in the Magistrates Courts. The proof of this is the rate of successful appeals to the Crown Court after conviction in the Magistrates Court. Moreover, often defendants plead guilty in the Crown Court because it is only in the higher court that the full weight of the prosecution case is disclosed and an allocated prosecution lawyer is allocated so that a proper and accurate basis of plea can be agreed between the prosecution and the defence. 

· Finally, we take the view that the proposals in the Green Paper are short-sighted. The Government acknowledges that the short term aim of the Paper is to make financial savings. However, the Criminal Legal Aid budget is far from being unmanageable. Recent reforms to the funding system, particularly the introduction of the LGF, and means testing in the Crown Court, have kept the overall spend controlled. And no Government should take the position that short term factors are so pressing that it can no longer afford to look at the long term. If practitioners are faced, after years of fee reductions, with yet more of the same, it is inevitable that some may simply be forced to carry out less work on certain cases. This is not necessarily “corner-cutting” but a way of allocating very limited resources. This will lead to innocent people being convicted. The human cost of miscarriages of justice is incalculable, but the financial cost will also outweigh any short term savings the Government may hope to make.

Question 24
132. We do not agree with the proposals.
133. The replacement of the current Litigator Graduated Fee (LGF) with a fixed fee of £565 in either way cases which result in a Guilty plea in the Crown Court, will result in a significant reduction in fees. The proposed enhancement to the Lower Standard Fee in the Magistrates’ Court will not compensate for this.
134. Importantly, these proposals seems to be predicated on the assumption that a reduction in the fees payable where Defendants elect Crown Court trial, will somehow result in fewer Defendants making that election. In turn, this suggests that solicitors’ advice to their clients is determined by the eventual fee payable at the end of the case and implicitly suggests that in order to minimise their financial exposure solicitors will do the governments bidding and lean on their clients to get them to forgo their right to trial by jury. The previous government tried and failed to restrict citizens right to trial by jury and the current government now seeks to introduce a financial incentive to coerce solicitors to effect the contraction of jury trials by influencing clients who may not have the resolve or understanding of the system to reject the advice. This is wrong. Solicitors advise their clients according to their clients’ best interests. Moreover, solicitors have no control over their clients’ wishes. To attempt to control the way in which cases are disposed of, by means of manipulating the free structure for solicitors, is misguided.
Question 25
135. We do not agree with the proposals.
136. The effect of harmonising the cracked fee trial will be, in many cases, a substantial reduction in the fee payable for the case, which will often not come near to reflecting the actual amount of work carried out.
137. Again, it is important to appreciate that solicitors cannot determine the outcome of a case, including the timing of its disposal. In particular, solicitors have no power to compel a defendant to plead Guilty in a timely manner. This is the case, most obviously because defendants may, for a number of reasons simply, be reluctant to plead Guilty, but also because in many cases late or incomplete disclosure by the Prosecution makes the entering of a Guilty plea inadvisable. The result is that cracked trials occur for reasons beyond the solicitor’s control. However, as with the proposal for either way Guilty pleas, these proposals are again predicated on the incorrect assumption that solicitors can determine the nature and timing of the disposal of a case, and so that the fee structure should be framed as an incentive for them to do so. Again, this is unfair and misguided.
138. It is also important to note that the amount of work that is carried out in a cracked trial case is usually very substantial and often well in excess of that carried out where there is an earlier Guilty plea. The proposed 25% uplift to the harmonised fee will not reflect the work undertaken to be trial ready in most cases.
Question 26
139. We do not agree with the proposals.
140. Homicide cases are, by their nature, the most grave, and often the most complex. In order to defend fearlessly and thoroughly these cases should involve a substantial amount of “defence-led” work, such as developing case strategy, taking detailed instructions from clients invariably in a state of anxiety in custody who often have quite significant intellectual and cognitive impairments and/or mental health problems., tracing and interviewing witnesses, instructing experts and analysing evidential gaps in order to identify and obtain secondary disclosure. In murder cases the volume of secondary disclosure (often not appearing on defective evidence schedules) is significant and of course the LGF regime does not reflect any of the time spent identifying and assimilating it. Homicide cases which always attracted the enhanced rate uplift have in our experience already been subject to payment cuts of up to 75% in some particularly defence intensive cases. Serious sexual offences where sentences of 8- 10 years are common together with lengthy sex offender registration requirements are presently severely under remunerated.  
141. There will be no compensating adjustment to the Category J fee. The abolition of the Category A fee is therefore likely to result in a dramatic reduction in fee income, in relation to the work that they actually carry out, in these most serious of cases.  A reduction of fees in the way envisaged would mean that the flight of quality in the most serious cases would continue apace. Sentences of 30 years in murder cases are now routine. As a society we would be signalling that we treat the defence of a fellow citizen who faces the reality of living out the rest of their life in prison as meriting less expenditure than most of us put aside to have a new kitchen fitted. A dismal and depressing prospect. The wrongful convictions will stack up and future generations will be left to address the results of our miscarriages through miserliness. 

Question 27

142. We do not agree with the proposal.
143. The streamlining of LGF fees in dishonesty cases where the value is between £30,000 and £100,000 will result in a reduction of fee income. As with the proposals addressed in questions 24-26 above, the link between the LGF paid and the actual work carried out will be broken. Dishonesty cases where the value is just under £100,000 are often highly complex and intricate. The Green Paper cites just one hypothetical example justifying why the distinction should be removed. It does not cite any evidence supporting this conclusion. The reality is that higher value of the dishonesty, the more complex the case preparation. The reduced LGF that would be payable under the proposal will not reflect the work that will need to be carried out in many cases.
Question 28

144. We do not agree with the proposal to remove the premium paid for Magistrates’ Court cases in London. 
145. The London premium has existed for many years. The justification has been that the additional expense of running a business in London should be reflected, albeit to a modest extent, in some of the fees payable. The rationale for the London premium still applies, and nothing in the Green Paper suggests that it does not. There is no justification or logic for its abolition now. The larger number of London schemes and larger numbers of solicitors on these schemes is simply a reflection of the higher population density of London, rather than a “more than adequate supply of solicitors willing to undertake criminal work in London”.
Question 29

146. With some reservations, we accept the principle that the VHCC scheme might be restricted to cases where the trial runs for over 40 days.
147. However, we cannot agree with the proposal as set out in this Green Paper because the cumulative effect of restricting the VHCC scheme together with the reductions in LGF’s proposed elsewhere in the Paper will have such a drastic impact on the ability of firms to maintain a profitable Legal Aid practice.
Question 30

148. We agree that, in principle, with the appointment of an independent assessor in VHCC cases. 
Civil Remuneration
149. Our understanding from the figures provided is that the total expenditure on non-family cases is modest by comparison to other areas.  And the trend is downward. That said it is very hard to gain credible figures from the LSC as to what funds are spent on what areas. The number of legal aid suppliers is shrinking and legal aid deserts are an issue in some parts of the country. This is partly why we say a phone line can supplement provision (but not on an exclusive gateway basis). The need for such drastic reductions is hard to see.

150. The financial information does not evaluate recovery through inter partes costs orders and this means it is not possible to identify the areas that are worth funding in the knowledge that costs are recoverable and the benefits of ‘priming’ a case through public funding are clear. We suspect housing disrepair is such an area where the gains for people are significant and the relative costs very low. 

151. The substantial reduction in income for practitioners will cause increasing numbers to leave the market for publicly funded legal services. This is a trend and this will be exacerbated by these proposals. Lord Justice Jackson in his final report noted the low level of remuneration for legal aid solicitors has already led to a dearth of legal advice for tenants and we doubt that the current providers will be able to continue in the key areas identified in the consultation.

152. The proposals will see the loss of law centres and the not for profit sector. We note the Impact Assessments envisage a 92% loss of legal aid income for the not for profit sector and a 40% loss of income for solicitors firms.
 Agencies such as Mary Ward Legal Centre that see about 6000 people per year may close or be cut back to such an extent that just a few hundred clients can be seen at most. It is hard to see where else people can get help with complex problems if not from agencies such as these. 

153. We are aware of the need to reduce spending and the need to ensure that clients can continue to access publicly-funded legal services but the lack of clear data on which to assess costs of particular areas of work and recovery rates make it very hard for us to comment in detail and strike that balance. If the MOJ is to plan for the future more detailed monitoring, particularly of costs per case and outcome, is required.  

154. The reality of these proposals is inescapable. Large number of civil legal practitioners will cease to do the work; and once lost, it is extremely unlikely that a cadre of specialists could be trained from scratch to service future requirements. The consultation claims to wish to prioritise issues of ‘life, liberty or physical safety of the client or his or her family, or a roof over their heads’ but this itself will be hampered by the scale of reductions proposed. 

155. With this in mind we comment on the questions below.

Question 32: Do you agree with the proposal to reduce all fees paid in civil and family matters by 10%, rather than undertake a more radical restructuring of civil and family legal aid fees?
156. The level of profit for firms doing legal aid is often less than 10%. Ironically the firms most committed to public funding will suffer the most and legal aid deserts will increase. 
Question 33: Do you agree with the proposal to cap and set criteria for enhancements to hourly rates payable to solicitors in civil cases?
157. We do not agree with the proposal to cap enhancements. Given the low rates a degree of flexibility is required. Enhancements are paid for exceptional work although even these are modest. The removal of enhancements removes any incentive to devote resources to disputes where and when they are most needed. Firms will favour simpler cases no doubt done by very junior lawyers or paralegals. Suitable expertise will not be brought to bear at an early stage and further costs will be incurred later on. 

158. While criteria for enhancements may assist but by their nature complicated or difficult cases are not easy to categorise and a “tick box” approach is unlikely to add much and by its nature a qualitative assessment of the work is needed.  

Question 35: Do you agree with the proposals: 
a. to apply ‘risk rates’ to every civil non-family case where costs may be ordered against the opponent; and 
b. to apply ‘risk rates’ from the end of the investigative stage or once total costs reach £25,000, or from the beginning of cases with no investigative stage? 

159. No. The proposals to extend ‘risk rates’ in these ways are of very significant concern. Risk rates are by nature so low as to make it impossible for a practice to be viable and meet its costs if it is confined to those rates. In order for the system to be fair and workable practitioners must have a realistic prospect of recovering a higher amount in a substantial number of cases through an award of costs from the opposing parties (so that risk rates operate along the lines of a CFA, but limiting the success fee to normal inter partes costs). 
160. The proposal that risk rates apply from the moment full representation is given fails to recognise the way in which cases develop in practice and how the merits need to be assessed at multiple stages of the litigation. 

Assessment of risk

161. We therefore suggest that adequate opportunity is given to assess risk when a certificate has been granted. In some cases (for example clinical negligence) the investigative stage is lengthy and may include obtaining extensive medical records and the chance to consider them with experts. In these cases it may be appropriate to move to risk rates once proceedings are started and it is clear the claim is viable. But in many other cases that is not so. For example, in possession proceedings the timetable is driven by the landlord’s decision to start the claim and there is no opportunity to carry out a full investigation before beginning to defend the claim. In judicial review proceedings the case can only fully be assessed after service of the Defendant’s detailed grounds and evidence rather than their summary grounds. In many other cases the merits can only fully be evaluated after disclosure and/or witness evidence has been exchanged and the standard limitations on public funding certificates recognise this by providing for claims to be re-assessed at various stages. The proposed risk rates operate far too early to strike a fair balance.

Discouraging representation 

162. There is a real risk that the current proposals will discourage representation. For example, the Funding Code allows for possession claims to be defended where the prospects of success are better than poor because the consequences for the occupier are so grave. The same applies where the case is of overwhelming importance to the litigant for some other reason. This is obviously correct as a matter of principle. People who are defending or vindicating fundamental rights should not be compelled to show that they have strong prospects before they can have access to the courts. 
163. But it follows that, in the long run, just under 50% of these cases will fail, not because of any lack of skill or diligence on the part of the advisers who took them on but through the proper operation of the Funding Code. This places lawyers who act in these cases in an invidious position. They must either accept a disproportionate reduction in their fees over all or refuse to take on cases without a significantly higher prospect of success than 50%. This would mean that cases will be undefended when what is at stake means they should be. 
164. We suggest the retention of the existing £25,000 limit as most of the cases in these categories are concluded at under this level. This strikes a fair balance. 

Likelihood of cost recovery

165. The proposals significantly over estimate the prospects of costs recovery in many categories of case. The example given is that of a ‘best interests’ declaration where conventionally costs are not awarded. But there are other, much more common, classes of case where the chances of obtaining a costs order from the opposing party are remote. For example in possession actions resulting from anti-social behaviour, homelessness appeals and judicial review cases. In judicial review if agreement cannot be reached on costs then the parties sometimes agree that the question of costs alone should be dealt with by the court (usually on paper). The difficulty here is that this often results in no order for costs because the court cannot readily evaluate the merits (see for example R (Scott) v LB Hackney). There has been little research into the types of costs orders that have in fact been made in these cases but the experience of practitioners is that it is common for no order for costs to be made.
Question 36: The Government would also welcome views on whether there are types of civil non-family case (other than those described in paragraphs 7.22 and 7.23) for which the application of ‘risk rates’ would not be justifiable, for example, because there is less likelihood of cost recovery or ability to predict the outcome.
166. Please see above. Risk rates should not apply unless there is a claim for damages. 
Question 38: Do you agree with the proposal to cap and set criteria for enhancements to hourly rates payable to solicitors in family cases?

167. Solicitors undertaking publically funded family work are already losing a lot of money on cases. We therefore do not think that family firms can continue if enhancements, which are only allowed for complex cases, are further reduced. The criteria should be clearly outlined, however, the there is likely to be a sharp decline in the number of skilled practitioners undertaking this type of work. 
Expert Remuneration

Question 39: Do you agree that: 
	· there should be a clear structure for the fees to be paid to experts from legal aid;

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· in the short term, the current benchmark hourly rates, reduced by 10%, should be codified;

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· in the longer term, the structure of experts’ fees should include both fixed and graduated fees and a limited number of hourly rates;

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· the categorisations of fixed and graduated fees shown in Annex J are appropriate; and

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· the proposed provisions for ‘exceptional’ cases set out at paragraph 8.16 are reasonable and practicable?

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


168. The proposals fail to appreciate that the LSC does not have the same relationship with experts as they do with solicitors and barristers. No consideration has been given to what happens should no expert in a particular discipline be agreeable to acting in a case at the rates imposed by the LSC.  The vast majority of experts have the option of other work. For example an  NHS consultant would look to earn £200–300 per hour in private practice and are not dependent on the LSC for work. 
169. We are particularly concerned about the impact on mental health, Court of Protection cases and those involving litigation friends and the work of the Official Solicitor. In these cases an expert is essential to answer issues of capacity, need for treatment, detention and best interests. The expert is not required in order to recover damages and there is usually no choice but to seek the views of a suitably qualified individual. Given the range of matters that arise in the Court of Protection we are concerned that the proposal is to rigid and likely to come under challenge. Such experts are asked to deal with difficult questions relating to the detention of those who are unwell or disabled. This can be very time consuming and difficult work because the individuals are not easy to deal with because of a failure to engage; threats of violence; transient lifestyle and the like. There is no prospect of recovery of costs in such cases and no chance that an expert could work on a CFA basis as with PI/Clin neg cases. The likely level of reduction of fees for these cases could see those detained or facing detention challenge the inability to instruct a suitably qualified expert as a fundamental breach of Article 6. 

170. We suggest that in matters involving the Court of Protection, Mental Health or need for a litigation friend (such as the Official Solicitor) are excluded from the proposals. 
171. In relation to damages claims the inequality of arms created by these proposals undermines the ability to sustain certain cases. We note the lack of analysis within the consultation of recovery rates for experts’ fees from successful cases or in providing clear evidence that means unmeritous cases are weeded out.
There should be a clear structure for the fees to be paid to experts from legal aid; 

172. Yes but with reservations. The proposals to have a clear structure for the fees to be paid to experts in civil litigation cases is fine, provided the same fee structure applies to all public bodies, such as hospitals, local authorities and police forces around the country. 

173. It cannot be fair if individuals who are publicly funded are restricted from choosing an expert of their choice simply because of the fee structure imposed by the LSC whilst the Defendant who is also publicly funded body is not subjected to the same structure for fees to be paid to experts and as such is able to instruct more senior and highly skilled experts in a particular field at much higher rates compared to publicly funded individuals. 

174. Unless the structure for fees to be paid to experts is applied to all public bodies, it will place those that it seeks to assist i.e. the poorest and most vulnerable sections of our society at a further and greater disadvantage, especially as many civil litigation cases are often settled on the basis of expert opinion.    

175. Any structure for the fees to be paid to experts should equally apply to all publicly funded bodies, to ensure consistency, transparency, fairness and equality of arms. The CPR can be amended to make provision for this. Sadly we doubt that the MOJ has the courage to grasp this nettle and will opt for restricting fees only to those in receipt of legal aid. 
In the short term, the current benchmark hourly rates, reduced by 10%, should be codified; 

176. No.

177. The proposed current benchmark hourly rates do not represent a realistic rate of remuneration for most experts instructed in civil litigation cases. The rates do not adequately encompass senior experts and will result in limiting the choice amongst civil practitioners. The proposals make no allowance for more complex cases where a greater level of experience, complexity or expertise may merit a higher rate.  

178. The current benchmark hourly rates are not based on any actual up to date statistical data. The Impact Assessment does not quantify the savings that are likely to be made and the proposal is likely to impact adversely on access to the justice because experts will be less willing to take on the more demanding cases where a high level of attention and expertise is warranted. 
In the longer term, the structure of experts’ fees should include both fixed and graduated fees and a limited number of hourly rates;

179. No. 

180. The proposal of a limited number of hourly rates will seriously impact upon the pool of experts who will continue to do publicly funded work. 

181. Senior medical experts and others may cease to do work under the proposed rates, since it will no longer be cost effective to do this type of work. The proposed rates will therefore severely reduce the breadth of experienced experts willing to undertake civil litigation cases, especially when experts can earn more in private practice. 

182. For example, a hospital specialist in the NHS of middle range seniority with the lowest level of merit award earns close to £470 per day, which the proposals make clear would only be rarely attained. Furthermore, that specialist would, in the course of normal employment, have no other costs or overheads and would enjoy the benefit of full supporting staff.  

183. However as an expert witness, the specialist work will not only be done as a private undertaking but the specialist would be bearing all additional costs. There would therefore be no incentives for experts if further reductions are made and they are subjected to a fee structure which results in work done not being paid, time lost because of travelling and no allowances are made for cancellations.

The categorisations of fixed and graduated fees shown in Annex J are appropriate; and 

184. The proposals of the various band rates are inconsistent and unfair. No consideration has been given to the seniority, expertise and skills of experts; No consideration has been given to the disparities between the regions. For example London based experts may have higher overheads compared to regional experts even though this there are more experts in London; The hourly and day rates are identical for seven of the fourteen categories, which begs the question why they are separated; There seems to be little understanding of experts and/or their expertise; for example, accident and emergency specialists appear in general medical – so do paediatricians. Medical practitioners appear under forensic scientist, as do accountants and architects.

185. Given the serious abuses by state bodies such as the police, it is difficult to see any circumstances in which fixed fees would be appropriate. There is simply a lack of information and clarity of the reasons why certain work should be done for a fixed fee and other work at an hourly rate. 

186. All experts who prepare an initial report are likely to be paid a fixed fee, however no consideration has been given to issues surrounding the differences in specialism’s, expertise, complexity of the case, number of hours required and what is an ‘initial report’. 

The proposed provisions for ‘exceptional’ cases set out at paragraph 8.16 are reasonable and practicable?

187. In many cases the quality of expert evidence is essential to the effective running of the civil litigation cases and the selection of the right expert is critical to the outcome we can achieve for their clients.  It is important to maintaining access to justice that the LSC has discretion in appropriate cases to increase the fees payable to experts beyond the fixed, or graduated fees proposed. 

188. The proposals for provision beyond rigid and unrealistic criteria is welcome but the definition of ‘exceptional’ appears too narrow. Exceptional cases should be defined as those where: the experts’ evidence is key to the client’s case; and either the complexity of the material is such that an expert with a high level of seniority is required or the material is of such specialised and unusual nature that only very few experts are available to provide the necessary evidence. 
189. Please note the particular concerns about the impact on mental health, court of protection cases and those involving litigation friends and the work of the Official Solicitor as detailed above.
Governance and Administration
Question 47: In light of the current programme of the Legal Services Commission to make greater use of electronic working, legal aid practitioners are asked to give views on their readiness to work in this way.

190. We have long hoped that the LSC would work electronically. Forms sent electronically should be the norm. Email should be standard. Sadly the LSC has not been fit for purpose for some years now and even these most basic of things are rarely, if ever, in place. 
191. It is welcome that matters have been brought within the Ministry of Justice. It is hoped that the MOJ will draw on its wider knowledge and experience of the judiciary when planning legal aid services.
Question 49:  Do you agree that we have correctly identified the range of impacts under the proposals set out in the consultation paper?  Please give reasons.

192. The impact assessments correctly identify some of the impacts under the proposals.  However, there are significant omissions.  We have highlighted some of the shortcomings in response to the above questions.  What follows are our key areas of concern. 
193. First, as noted throughout our response, it is hard to make an intelligent response to the consultation on the legal aid proposals without knowing what effect the modified Jackson proposals might have on the nature of civil litigation funding.  Consequently, we consider that the Jackson consultation process should have been completed before the legal aid proposals were consulted on.  Given the importance of the modified Jackson proposals to the future of civil litigation funding, it is a serious failing that the Jackson proposals are not mentioned in any of the impact assessments of the legal aid proposals, save for those concerning the Supplementary Legal Aid Scheme, and are not mentioned in the cumulative impact assessments at all.  Paragraph 15 of the Scope impact assessment sets out that the availability of alternative sources of funding is one of the criteria that the MoJ has considered (in addition to its international obligations) when deciding which types of cases should continue to be funded.  Such availability will necessarily be affected by adoption of the modified Jackson proposals are not once mentioned in this document.  Once the MoJ has responded to the Jackson consultation, and if it decides to proceed with some or all of the proposals, it will be required to properly consider the interrelationship between those decisions and the proposed changes to legal aid.  
194. Second, we are concerned that the MoJ has not complied with its duties under equality legislation and, in failing to comply, has failed to understand the range of impacts under the proposals:

· We note that the equality impact assessments only assess impact on the basis of disability, race, sex, gender reassignment and marriage and civil partnership, and fail to consider whether the proposals discriminate on the basis of the other protected characteristics under section 4 of the Equality Act 2010, namely age, religion and belief and sexual orientation.  This is a significant omission, in particular given the inevitable impact of the proposed changes to financial eligibility on older people.  

· The MoJ has sought only to comply with its “existing” public sector equality duties under the Sex Discrimination Act 1975, the Race Relations Act 1976 and the Disability Discrimination Act 1995.  However, we do not consider that the MoJ has had due regard to the statutory imperatives under these provisions:
· 
The equality impact assessments demonstrate that the MoJ has failed to understand the statutory imperatives.  When considering whether there may be indirect discrimination it wrongly concludes that the proposals, other than those relating to financial eligibility, do not amount to provisions, criteria or practices.  We do not consider that the MoJ can have had due regard to the need to eliminate discrimination if it fails to understand the substance and effect of the proposals in this way.  The MoJ states in the scope equality impact assessment that the scope changes do not amount to provisions, criteria and practices because “They do not relate, for example, to the criteria for obtaining legal aid”.  We do not consider this to be correct: where an area is taken out of scope, funding becomes available only if an individual eligible can satisfy the criteria for exceptional public funding.  We also find it remarkable that the MoJ considers that the proposals will not make the attainment of the need to promote equality of opportunity and good relations more difficult.
· 
We are also concerned that the MoJ has failed to gather sufficient information and data prior to assessing impact.  The impact assessments are said to be in draft form, but the burden is on the MoJ to carry out the necessary research before formulating the proposals.  The MoJ admits throughout the impact assessments that their data is unreliable.  We consider that more could and should have been done to gather reliable information and data that drilled down to the complexities of social disadvantage.  We do not consider that any lawful decisions can be made based on this inadequate and incomplete information and data. 

· 
We are also surprised that the MoJ has completely failed to consider alternatives to the proposals.  Failure to consider alternatives when adopting proposals that may give rise to unlawful discrimination will be open to legal challenge.
· 
The cumulative Equality Impact Assessment appears to mention “treating disabled persons more favourably than other persons” (section 49A(1)(d) of the Disability Discrimination Act 1995), “promoting equality of opportunity and good relations between persons of different racial groups”, under section 71 of the Race Relations Act 1976.  But fails to grapple with these considerations properly. This is of particular concern given for example, that the proposals, as accepted by the IA at paragraph 27, may lead to reduced community cohesion which may have a disproportionate impact on, for example, BAME communities
· As the MoJ is well aware, the public sector equality duty under section 149 of the Equality Act 2010 comes into force on 6 April 2011.  The proposals are unlikely to be implemented before that date.  We therefore consider that the MoJ should have consulted in accordance with the new duty.  The duty is a continuing one therefore, as the MoJ is well aware, they will be required to reconsider their proposals in the light of that duty when it comes into force.  Failure to do so may be open to legal challenge.  To avoid wasting further public funds, the MoJ should consult now.  The elements to the new duty that most concern us are as follows: the requirement to have due regard to the statutory imperatives in respect of age; and the heightened duty to advance (as opposed to promote) equality of opportunity and good relations.  

· We are also concerned that even though the equality impact assessments identify that particular protected groups will be disproportionately affected by the proposals, there is no attempt at all to consider the extent of disadvantage that a client within a protected group, who is also poor enough to be eligible for legal aid, may experience.  Further, there is no real consideration of how clients with more than one of the protected characteristics may suffer.  For example, in welfare benefits 63% are disabled and 31 % are BAME.  

195. Thirdly, the ‘Key assumptions/sensitivities/risks’ section of the IA indicates that figures relate to the 2008/09 position. Taking that year as a baseline ignores the savings that have resulted and will result from changes introduced to criminal legal aid since April 2010.  An assessment of their value is to be found in the MoJ’s own impact assessments.  

Question 50:  Do you agree that we have correctly identified the extent of impacts under these proposals? Please give reasons.  

196. We do not consider that the MoJ has sufficiently considered the extent of impacts under these proposals.  Again, we have drawn attention to some of these shortcomings in response to the above questions.  We wish to highlight the following key areas of concern. 
197. The impact assessments flag that there will be costs to other Government departments, but these are not quantified and their likely effect is, in our view, severely under-estimated.  For example, not enough appreciation or weight is given to how lack of advice at an early stage could lead to further costs to other Government departments.  There is also no attempt to properly understand that the proposals cannot be considered and assessed in isolation.  For example, we have highlighted above that there is a link between those who have difficulties with their Housing Benefit who then become homeless.  It would be far more practical and cost effective if a client was given early advice to solve the problem quickly rather than allowing the matter to lead to costly proceedings further down the line.
198. As explained above, the MoJ has considered 4 factors in deciding whether to retain an area of law in scope, in addition to its international obligations, one of which is the availability of alternative forms of advice.  However, the impact assessments do not consider at all that there are going to be significant cuts to advice services and the voluntary sector, for example the Citizens Advice Bureau.  Advice from these areas will become harder to obtain in the future.  
199. At various points in the impact assessments women and children are identified as those who will be disproportionately impacted by the reforms.  But we do not consider that the extent of the impact has been fully appreciated.  It is of concern that domestic violence is not a consideration in the proposals on immigration.  We are also concerned as to how the MoJ proposes to assess whether a case is a domestic violence matter at all.  We would expect any assessment to be in line with the recent Supreme Court judgment in Yemshaw v London Borough of Hounslow [2011] UKSC 3, which extended the meaning of ‘violence’ for the purposes of the Housing Act 1996 to include other forms of violent conduct, including threatening or intimidating behaviour and any other form of abuse which, directly or indirectly, might give rise to the risk of harm.  It is also of concern that such limited regard has been given to the impact on children throughout the consultation.  Children are not protected by the public sector equality duties, but they are very likely to suffer if advice cannot be obtained, in particular in Family, Housing and Immigration proceedings.  The Government should think again about how children can be protected and afforded access to justice.
200. Throughout the impact assessments it is said that the cost to the courts of litigants in person will not be significant.  We have seen Young Legal Aid Lawyers’ response to the consultation, and note that the interpretation of the evidence relied on by the MoJ at paragraph 4.268 has been refuted by Professor Moorhead, who carried out the research.  As explained at various points in our response, cases such as Clinical Negligence and Ancillary Relief are complex and require legal representation, without which there will be delays and unnecessary costs to the courts.
201. We also consider that the extent of the impact on those with mental health difficulties and language problems has been significantly underestimated.  As explained above, the telephone gateway will disproportionately affect the disadvantaged who may simply lack the confidence to discuss their problems over the telephone. 

Question 51:  Are there forms of mitigation in relation to client impacts that we have not considered?

202. No.  The impacts on clients are untenable and of considerable concern.  We would urge the MoJ to abandon these proposals and consider alternatives to these devastating cuts.

Bindmans LLP

� See R (Amin) v Secretary of State for the Home Department [2004] 1 AC 653 at para. 25.


� See, for example, R v Governor of HMP Brockhill, ex parte Evans [2000] 3 WLR 843 where the Claimant had been unlawfully detained for 59 days after a period of lawful detention; and Clark v Crew and another (Court of Appeal, unreported, 28 May 1999), where the Claimant had served around an additional 30 hours in custody due to the negligent endorsement of a warrant.
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� Such as an arrest in breach of the necessity requirement in s.24(5) of PACE, or where officers have effected an arrest on private premises to which they have gained entry unlawfully, contrary to s.17(1)(b) thereof
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